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ROGER HOUIN 


Reform of the French Civil Code and the 
Code of Commerce 


Pinan IS A COUNTRY of most venerable codification; long before 
Napoleon, French jurists sought to secure greater certainty in law by 
incorporating it in general and written formulae. In the 16th century, 
the majority of the coutumes which were in effect in the different provinces 
of the realm were stated in official texts, and at the end of the 17th century 
Louis XIV and his minister Colbert promulgated the great ordonnances 
constituting veritable codes: ordonnance civile sur la procédure, ordon- 
nance sur le commerce de terre, ordonnance sur la marine, etc. The Napo- 
leonic codification borrowed very largely from these, as well as from the 
drafts of codes which had been prepared during the revolutionary period. 
This, however, in no wise diminishes either the value or the merit of the 
five great codes drafted at the beginning of the 19th century on the ini- 
tiative of Napoleon, particularly of the Code civil. Due to the lucidity and 
precision of the style employed by their authors, the unification of law 
that they effected in the interior of France, the introduction that they 
brought about in private law of the great revolutionary principles of 
liberty and equality of individuals, these monuments of law continue 
to form the basis of French legislation and that, regarded as “written 
reason,” they have exercised a significant influence in the entire world. 
But law is only a translation of the needs and the ideals of a society 
at a moment in its existence, and no code, no more than any law, can 
claim permanence. The Napoleonic codes have not escaped this sociologi- 
cal law; they have suffered the inevitable influence of the social and 
economic evolution of the 19th and 20th centuries. This influence has 
been manifested, in the first instance, by the promulgation of more and 
more numerous new laws, which either are integrated in the codes, amend- 
ing or completing them, or indeed have subsisted alongside of them, 
sometimes even forming the object of separate codifications, such as the 
Code rural or the Code du travail. It has been manifested also in the in- 
creasing réle of the jurisprudence of the Court of Cassation and the courts 
and tribunals, which, assisted by the doctrine, has accomplished a remark- 
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able work of adaptation of the code formulations to new needs, in such 
manner that at the present time mere knowledge of the legislative texts 
is insufficient to give a precise notion of the law applicable in France: 
this must be supplemented by study of the decisions. 

From this there has resulted, in the first instance, a lessening of the 
authority and prestige of the French codes abroad: other codifications 
have gradually appeared which offer serious competition, both on account 
of their greater technical precision and on account of their better adapta- 
tion to the most recent social and economic evolution; such have been 
notably the German, Swiss, and more recently, the Italian codifications. 
But above all, there has resulted, even in France, the disappearance of 
a part of the benefits of codification, since the codes no longer contain 
the totality of the applicable law and must be supplemented whether by 
new enactments or by the case law. 

Moreover, quite rapidly, the question of the revision or the reform of 
the codes was broached. As early as 1838, the third book of the Code de 
commerce, dealing with bankruptcy, was completely revised. Even in the 
case of the Code civil, although it enjoyed greater authority, various 
eminent jurists demanded its revision in the course of the 19th century.! 
The question was again hotly discussed on the occasion of the celebration 
of the centenary of the Code civil in 1904, and the Minister of Justice of 
the time appointed a commission of a hundred members to undertake 
the revision of this code. Too numerous and ill-composed, this commission 
accomplished no useful labor. Between the two world wars, no new effort 
was attempted, either for the Code civil or for the Code de commerce, al- 
though the return to France of Alsace and Lorraine, which were subject 
to the German codification since 1900, would have justified a reform of 
these codes, which would have permitted complete unification of legisla- 
tion in France. True, certain French and Italian jurists, supported by 
their governments, in 1926 drew up a project of a common code of obliga- 
tions for France and Italy; but this project was adopted neither by the 
one nor by the other of the two states. 

On the morrow of the liberation of France, on the initiative of the 
Association Henri-Capitant, which comprises the friends of French legal 
culture, and particularly on the initiative of the secretary-general, who 
then was Professor Niboyet, the Government appointed in 1945 a Com- 
mission of twelve members to undertake the reform of the Code civil. In 
1947, the Commission for the reform of the Code de commerce and the law 
of companies was in turn established. Other commissions were likewise 


1Cf. L. Julliot de la Morandiére, “La réforme du Code civil,” Dalloz, 1948, chron. p. 
117; Rapport préliminaire de |’avant-projet de Code civil, Sirey, Paris, 1955, p. 8. 
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appointed for the Code de procédure civile and for the Code d’instruction 
criminelle. In addition, new codes have been prepared, certain of which 
are now in effect: Code de la nationalité, Code général des impéts, Code des 
pensions, Code de l’urbanisme, Code de la santé, etc. Thus, the reform of 
the Code civil and the Code de commerce forms part of a vast movement of 
codification which serves to restore a little order and clarity in the midst 
of the innumerable laws and regulations which have been published 
during the past fifty years. 

This study is concerned only with the Code civil and the Code de 
commerce. 


I, APPROPRIATENESS OF REFORM 


Reasons of three kinds provide justification for the reform of the Code 
civil and the Code de commerce.* 

(1) The first involve pure egal technique. It is necessary to undertake 
a revision of these codes because in reality they do not fulfill their function 
as codes. 

(a) On the one hand, they do not include all of the legislation concerning 
civil law or commercial law. Thus, laws relating to matters as important 
as forfeiture of paternal power, protection of movable property of incom- 
petent persons, contracts of insurance, rural or urban tenancies, remain 
outside of the Code civil. Likewise, the Code de commerce does not contain 
the numerous laws or decree-laws concerning the fonds de commerce, 
the soctétés par actions or the sociétés d responsabilité limitée, checks, con- 
tracts of air transport, commercial tenancies, judicial liquidation, etc. 
And the legislation relating to sociétés par actions itself forms a body of 
texts so complex that it is at times difficult to find one’s way therein. 

(b) On the other hand, the jurisprudence which has interpreted these 
codes for a hundred and fifty years, has played a creative réle that has 
permitted the adaptation of the ancient texts to the needs of modern life. 
By virtue of an extremely flexible method of interpretation which pays 
less regard to the original will of the legislator than to existing social and 
economic needs, provisions which had become inadequate have been 
completed, at times not without modification, by ascribing to certain 
texts a sense that their drafters undoubtedly would not have given them. 
Thus, the rules of the Code civil concerning civil liability scarcely have 
been amended by the legislature since 1804: but towards the beginning 
of the 20th century, the Court of Cassation “discovered,” in a fragmen- 





*Cf. L. Julliot de la Morandiére, op. cit.; J. Escarra, “A propos de la réforme du Code 
de commerce,” Rev. trim. dr. com. 1948, p. 5 et seq.; R. Houin, “Les travaux de la Com- 
mission de réforme du Code civil,” Rev. trim. dr. civ., 1951, p. 34. 
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tary phrase in Article 1384, a presumption of liability resting upon the 
person who has the custody of the thing which has caused an injury; 
and this presumption, which remarkably improves the position of the 
victim, has been applied, notably to automobile accidents, making the 
intervention of the legislature unnecessary. Moreover, the developments 
introduced in the stipulation for the benefit of third parties, unjust 
enrichment, /’abus de droit, illegal cause, are creations of the jurisprudence; 
the same is true for the greater part of conflicts of laws in time or in space. 
Thus, there has appeared a real customary law formed by judicial deci- 
sions, engrafted on the codified law, knowledge of which is indispensable 
for those who wish to have an exact conception of French positive law. 
But, like all customary laws, this law lacks precision, since it is the result 
of decisions of the courts, more or less clear, more or less numerous, and 
at times contradictory; it also lacks stability, for the arréts of the Court 
of Cassation do not have in France the authority of precedents and the 
lowest tribunal can decide in favor of a different solution. One of the pur- 
poses of the revision of the codes must be to integrate in precise texts the 
most important of these jurisprudential creations. 

(c) Finally, since the commencement of the 19th century, legal tech- 
nique has developed. New concepts, classifications, legal constructions 
have appeared, increasing the precision and the effectiveness of the rules 
of law, and more rigorous terminology than that at times utilized in the 
Napoleonic codification could be required. Without going to the excesses 
with which the German codes may be charged, a rejuvenation in this 
respect of the French codes is to be desired. 

(2) A second series of reasons, undoubtedly of greater importance, re- 
lates to the substance itself of the rules of law contained in the Code civil 
and the Code de commerce. These codes date from the beginning of the 
19th century and corresponded to a social and economic regime, as well 
as to political and philosophic ideas, of a certain vintage; since that period, 
profound transformations have occurred, which demand not merely a 
formal revision of these codes but even reform of their content. This 
incidentally is the reason why the two Commissions have been charged 
with the “reform” of the codes and not merely their revision. 

The Code civil of 1804, it has been frequently noted, was in the nature 
of a compromise between the law of the ancien régime and the revolu- 
tionary ideas. Without doubt, it has been the code of the bourgeoisie 
impregnated with the ideas of Voltaire, of Jean-Jacques Rousseau, and 
of the theoreticians of the school of natural law. Based upon an indi- 
vidualistic and liberal philosophy, it declared the equality of all before 
the law and sought to ensure individual liberty; it secularized law, liber- 
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ated individual property from feudal privileges and servitudes, affirmed 
the principle of liberty of contract, and suppressed intermediate groups 
and bodies—with the exception of the family—leaving the individual 
face to face with the state. But, on the other hand, it remains the code 
of a rural and bourgeois society, based on landed property and familial 
cohesion, as well as on the principles of Christian morality. Drafted 
after the revolutionary excesses, it restores marital and paternal authority, 
protects the legitimate family by narrowly limiting the rights of natural 
children, and ensures the stability of this family by a system of matri- 
monial regimes, property successions, and bequests, promoting conserva- 
tion of immovable property within the family. 

Yet, the social and economic evolution of the 19th and 20th centuries 
due to the industrial revolution, which has modified the conditions of life 
and moral, political, economic, and philosophic ideas, has had inevitable 
repercussions on the state of law. The cohesion of the family was relaxed 
as soon as the wife and the children ceased to work in a common agri- 
cultural or artisanal enterprise; marital authority has given way to col- 
laboration of the spouses based upon full capacity of the wife; divorce has 
developed; the authority of the father or the tutor has been transformed 
into a function subject to more and more strict administrative or judicial 
control; the rights of natural children have been enlarged. Moreover, 
landed property has ceased to be the essential basis of the family patri- 
mony; the returns from labor, fonds de commerce, movable securities, 
have acquired constantly increasing importance, which has involved 
profound alterations in the functioning of the systems of matrimonial 
property or in the transmission of estates. On the other hand, the principle 
of liberty of contract has led to such excesses that, under the influence 
of socialistic doctrines, there has developed a reaction to protect the 
economically weak: the laborers, the tenants, the small investors. Hence, 
there has been increasingly extensive intervention of the state in private 
relations to insure a justice that liberty was insufficient to achieve. Hence 
likewise, has come the reappearance of the groups which the revolution 
undertook to suppress: associations, syndicates, co-operatives, etc. 

The obsolescence of the Code de commerce of 1807 is still more apparent, 
for it was already old at the moment of its birth. In effect, its authors, 
who were largely inspired by the ordonnances of Colbert of 1673 and 1681, 
did not perceive the first signs of commercial and industrial expansion 
and drew up a code of shopkeepers and artisans. They ignored the banks, 
the insurance companies, corporations, checks, movable securities, ex- 
changes. On the other hand, this code was based upon a liberal economy 
the excesses of which were revealed by the end of the 19th century and led 
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to an increasingly extensive intervention of the state, at the outset to 
protect the weak—laborers, small investors, and tenants—finally, and 
more recently, to subject the national economy by means of nationaliza- 
tions to control of distribution of credit and to planning. 

Undoubtedly, neither the Code civil nor the Code de commerce has 
remained intact from the time of their enactment, and a great number 
of laws meanwhile have been passed either to amend or to supplement 
them. Thus it is that the large majority of the 500 articles composing the 
first book of the Code civil devoted to persons, have been subjected—and 
sometimes on various occasions in succession—to revision; likewise, the 
codified articles of the Code de commerce represent scarcely a third of the 
legislation applicable to merchants. Undoubtedly also, as has already 
been remarked, the decisions of the courts have played an important 
rdle in the adaptation of the codified law to the necessities of social and 
economic life. But on the one hand, these partial changes have too often 
broken the unity of conception of the law. On the other hand, many of 
the texts which should have been amended have been left intact, with 
the result that certain of these have become obsolete while others form a 
source of difficulty. Finally, neither the Code civil nor the Code de commerce 
gives an exact expression of the law in force, a fortiori not of the law 
appropriate for French society of today; in a large measure, they continue 
to be applied only by force of tradition and the habits acquired by the 
jurists. This justifies substantial reform of the two codes. 

(3) Finally, this reform can be supported by a third objective: the 
unification of French law. In effect, the three départements of Alsace and of 
Lorraine, recovered in 1919, have not been completely deprived of the 
German legislation which was there introduced in 1900. A law of 1924 has 
temporarily left in existence a certain number of important rules, con- 
cerning notably the guardianship of minors, the regime of landed property, 
the rights of adulterine infants, etc. The reform of the Code civil and the 
Code de commerce, as well as of the Code de procédure, would allow unity 
of legislation in France to be re-established; it is recalled that this was 
one of the purposes of the Napoleonic codification. 

Such are the three categories of reasons which may militate to support 
the undertaking entrusted by the government to the two commissions. 
Naturally, there is no lack of arguments to the contrary. From the tech- 
nical point of view, it can be asserted that any change in legislation is 
accompanied by disturbance in the life of the law and that this disturb- 
ance is the greater inasmuch as the Codes of 1804 and of 1807 area 
century and a half old, that they have—at least so far as the former is 
concerned—undeniable value and that the meaning of their provisions 
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has been fixed by a well-settled course of decisions. New codes, even if 
they have the same value as the old, inevitably will give rise to difficulties 
of interpretation and of application which will not be settled by the Court 
of Cassation except after much delay, which will introduce a period of 
uncertainty and insecurity. Basically, to reform the codes is to enter 
into the strife of moral, social, and economic ideas; the advocates of 
traditional morality and economics can maintain that the Napoleonic 
codes are the last bulwarks of individualism and liberalism and that it 
is desirable on this ground to preserve them in order to restrict the spread- 
ing interventionism of the state; to the contrary, the advocates of progress 
can assert that the social and economic revolution has not been achieved 
and that a premature reform would run the risk of impeding its develop- 
ment. 

However this may be, the Government has deemed the time favorable 
for such a reform. As Dean Julliot de la Morandiére, President of the 
Commission of reform of the Code civil, has stated, in the admirable 
preliminary report which precedes the avant-projet of the preliminary 
book and of the first book of the new code: “It was the epoch of the 
Liberation. There was manifested great enthusiasm. A new world ap- 
peared about to arise from the ruins of the second world war. A great 
hope stirred the peoples. Fundamental reforms were accomplished. A 
new Constitution was in preparation which, while referring to the princi- 
ples of the Revolution of 1789, proclaimed other social principles as 
necessary for our time. Could not, must not one seek to construct a new 
Code which, like that of 1804, would seek to conciliate the past and the 
future, preserve the ancient foundations in the sphere of the family and 
in economic affairs whatever was still sound and valuable, but would 
bring into the recent edifice a new spirit, in tune with the aspirations of 
the modern world and with the techniques placed at its disposition?’ 


II. METHOD OF REFORM 


The task of undertaking the reform has been entrusted to two Com- 
missions composed of a small number of jurists, conformably to French 
tradition. The Commission of reform of the Code civil includes twelve 
members, among whom are three professors of the faculties of law, among 
them the president, Dean Julliot de la Morandiére, three conseillers 
d’Etat—the Conseil d’Etat having the function of giving its advice to 
the government on projects of laws—three magistrates conseillers of the 
Court of Cassation and three practitioners, one avocat of the Conseil 
d’Etat and of the Court of Cassation, one avocat of the Cour d’appel de 





*Avant-projet de Code civil, Premiére partie, Rapport préliminaire, p. 14. 
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Paris and one notary. The Commission of reform of the Code de commerce 
and of the law of companies includes sixteen members, four of whom are 
professors on the faculties of law, the president being M. J. Escarra, 
professor at the Faculty of Law of Paris, four magistrates, two of whom 
are members of the Tribunal de Commerce de la Seine, and six practitioners, 
avocats, agréés, notaries, or syndics de faillites. Each of the two Commis- 
sions has a secretariat composed of a secretary-general, professor in one 
of the faculties of law, and of a certain number of magistrates. On the 
other hand, these Commissions can request the assistance of outside 
authorities; thus, the Commission of reform of the Code civil has entrusted 
the task of preparing certain drafts and of making certain reports to 
specialists in the matters to be examined; and the two Commissions have 
invited certain jurists, administrators, or practitioners whose advice 
might be valuable, to participate in their discussions. 

The methods of preparing the texts discussed by the Commissions 
have varied. In a certain number of cases, the Commissions have had 
before them preliminary drafts prepared by the interested ministries: 
such was the situation in the case of the Commission of the Code civil, as 
respects the texts on absent parties or the texts having as their object 
the unification of the law of Alsace and Lorraine with reference to guard- 
ianship of minors or the regime of landed property; such also was the 
situation as respects the Commission of the Code de commerce for the 
texts on bankruptcy. In this connection, it may be remarked that the 
two Commissions, independently of the reform of the codes, tend to 
become advisors in ordinary course of the Minister of Justice and are 
invited to give their advice on the projects or propositions of laws affecting 
civil and commercial law. As of the present time, a certain number of 
laws or decree-laws which have entered into effect in the course of the 
last years have advantageously taken account of such advice; such, for 
example, is the decree of August 9, 1953 on the reform of the register 
of commerce or the decree of January 4, 1955, on the reform of the system 
of mortgages (régime hypothécaire). 

However, in the majority of cases, the preliminary projects submitted 
for consideration by the Commissions have been prepared by their own 
staff, whether by one of their members, or by a competent jurist, to whom 
a special request has been made, or by the secretariat. In all cases, account 
has been taken of earlier projects which might have been prepared either 
by members of parliament or by learned societies such as the Société 
d’Etudes Législatives or the Société Henri-Capitant; likewise, the greatest 
account has been taken of comparative law and of the solutions in foreign 
legislations. 

Such preliminary projects have not as a rule been submitted directly 
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to the Commission sitting in full session. First, they have been made the 
subject of discussions in subcommissions, composed of a reduced number 
of commissioners. This is also the method followed in the Commission 
of the Code de commerce. But since 1950, the Commission of the Code civil 
has eliminated these subcommissions; in effect, the members of the Com- 
mission are very busy individuals, the reform of the Code civil being an 
addition to their other functions which are numerous; they have in con- 
sequence very little time to devote to meetings of the Commission. On 
the other hand, experience has shown that the discussion in full session 
frequently is a duplication of the discussion in the subcommission. Thus 
it has been decided, to save time, to lay the preliminary projects directly 
before the Commission sitting in full session. 

On the substance itself of the reforms to be introduced in the existing 
rules, the greatest liberty has been given by the Government to the two 
Commissions. The Government has refused to give them any directive 
concerning the moral, political, or economic foundations of the new texts 
to be prepared. It has therefore been incumbent upon the commissioners 
to study and to propose the solutions which may seem to them to accord 
best with the existing state of social evolution. They have exhibited thus 
far great prudence, conceiving that the réle of codifiers is rather to as- 
certain the existing state of the law and social facts than to anticipate an 
uncertain future; they have not considered themselves to be bound by 
any dogmatic principle, reserving to themselves investigation as respects 
each institution and having regard to the dominant conceptions, of the 
most satisfactory means of reconciling the protection of individual 
rights—which remains the essential end of private law—with the needs 
of family, professional, and social life. As their predecessors of 1804, they 
have not sought out original and spectacular solutions but solutions of a 
conciliatory and compromise character, allowing at the same time con- 
solidation of the advances already achieved in recent laws or in the 
jurisprudence, and promotion of the new, while at the same time conserv- 
ing that which remains of value in the old legislation. 

This reconciliation has at times provoked important discussions notably 
within the Commission of the Code civil, as concerns matters such as 
divorce, the situation of married women, or the status of illegitimate 
children. While all members of the Commission have very clearly shown 
their intention to give effective protection to the legitimate family, certain 
of them—followed by the Commission—have thought this concern to 
be compatible with an enlargement of the réle of the wife in the home or 
with an increase of the rights of natural children, while others would have 
preferred to preserve the traditional solutions. 

On the whole, the texts already prepared by the two Commissions 











494 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


include sufficiently important innovations, so that it is not possible to 
accuse them of conservatism. But these innovations are sufficiently 
justified by the economic and social evolution so that it would not be 
possible either to tax them with being revolutionary. Moreover, the sub- 
jects thus far studied by these Commissions involve technical problems 
rather than problems of substance. The Commission of the Code civil 
has chiefly directed its efforts to the law of persons and of the family; 
this law strictly rooted in morals does not give place to fundamental 
differences; the situation undoubtedly will be different when the Com- 
mission has to pronounce on the law of property and the principle of 
liberty of contract. In its sphere, the Commission of the Code de commerce 
which seems to have desired to limit itself to pure private commercial 
law, to the exclusion of the law which governs the intervention of the 
state in the economy, has prepared texts on subjects almost exclusively 
technical such as the sociétés par actions, the fonds de commerce, the 
contrat de transport and contrats bancaires, faillite, etc. 

This concern for reconciliation is equally exhibited in the plan of the 
technique of codification. In accord with the French tradition, the two 
Commissions have wished to make essentially a practical work, presented 
in a clear manner, in simple language which may be readily compre- 
hensible not only by the practitioners who are responsible for its appli- 
cation, but even by the simple citizen for whom it is ultimately intended. 
Doctrinal and philosophic assertions are excluded as well as definitions, 
enumerations, and classifications, where their usefulness is not evident. 
The articles are stated in a systematic manner and their draftsmen are 
concerned to give them as large and as general an intendment as possible, 
while keeping sufficient precision. In effect, no one pretends any more 
that a codification is a work made for eternity; it is only an interval in 
the evolution of law. Thus it is necessary to exclude everything which 
might tend to petrify the law, for manners are stronger than the law. 
For this reason the Commissions have sought to avoid entering into de- 
tailed solutions; they have preferred broader formulations which leave 
more liberty to the judges and permit them eventually to bring about 
the development of law. They have furthermore considered that the nor- 
mal domain of the law should be limited to these general rules; for the 
details of application, they have in each case where such was necessary 
referred to the decrees and administrative regulations to be issued by the 
Government or by the interested ministers; such has been true for exam- 
ple in the case of the acts of civil status. 

This is one of the essential reasons on account of which the Commis- 
sion of the Code civil has given up the proposal to prepare a general part 
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following the German Civil Code and has kept only a preliminary book 
devoted to the application of the law; it has felt that such a general part 
would have only doctrinal interest and that, from the practical point of 
view, it would involve more inconveniences than advantages. On the 
other hand, the Commission has thought it useful to generalize for all 
legal acts the rules relating to conditions of validity presently considered 
with reference to individual contracts. 

One of the principal technical difficulties has related to the unity or 
the plurality of codes on the one hand, to their plan on the other. 

On the first point, a full session of the Commission of the Code civil 
and of the Commission of the Code de commerce, in 1949, adopted impor- 
tant resolutions which, although provisional, are not the less remarkable. 
In the first place, it was decided to group in a single Code of private law— 
on the analogy of the Swiss and Italian codes—the subjects which appear 
in the two present Codes, with the exception nevertheless of those con- 
cerning judicial organization and the procedure of the tribunaux de com- 
merce, or those which should be incorporated in the Code de procédure 
civile, which likewise is in course of reform. The plan of this single Code 
has not otherwise been definitively determined; it can be conceived that, 
for reasons of practical convenience, it should be composed of the com- 
bination of a certain number of books each forming a sort of separate 
code; one for example would be devoted to persons, to family successions, 
and donations; another to property, including industrial or artistic prop- 
erty and the fonds de commerce, another to legal acts and to civil and com- 
mercial contracts, as well as to commercial paper and negotiable instru- 
ments, another to juristic persons, particularly companies, another to 
bankruptcies; another to transport by land, by sea, and by air, etc. 

It has been decided, in the second place, that an effort should be made 
to bring together and even to unify, in every possible respect, the civil 
law and the commercial law, especially the rules relating to contracts, to 
companies, or to property. Only the purely professional law of merchants 
(conditions of entry into the profession, the register of commerce, books 
of commerce, bankruptcy, competence of the tribunaux de commerce) 
would remain peculiar to them; other professional laws might in addi- 
tion be codified, for example, in the case of agriculturalists, artisans, or 
the liberal professions. 

These decisions, nevertheless, will not have their full effect until the 
tasks of the two Commissions are practically completed. In the mean- 
while, they have developed provisional plans of the new codes; these plans, 
subject to revision, have rather the purpose of guiding their work. They 
suppose, nevertheless, that certain positions have been taken on a certain 
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number of points. For the Code de commerce, six books have been con- 
templated instead of the four at present: the first devoted to commerce 
in general and to merchants will treat the conditions of exercise of the 
commercial profession, the books of commerce, the register of commerce, 
and the fonds de commerce; the second is to group together the provisions 
relating to companies; the third is to be devoted to commercial contracts; 
the fourth to commercial paper and movable securities, the fifth to banks 
and the operations of banks and exchanges, the sixth to bankruptcy. As 
for the provisions relating to tribunaux de commerce which at present 
form Book 4, these are to be transferred, as has already been stated, to 
the Code de procédure civile. 

As respects the plan of the Code civil, it comprises a preliminary book 
and seven books. After having examined the question at length in sub- 
commission and in full Commission, it was decided not to place a general 
part at the beginning of the future civil code but to devote a simple title 
or preliminary book, in accord with the French tradition, to a certain 
number of problems of a general nature, notably those concerning the 
application of the law. Certain texts on legal acts which had been prepared 
for inclusion at the beginning of the code in a general part have finally 
been transferred to a special book. The seven books destined to constitute 
the body of the code are divided in the following manner: the first relates 
to persons and the family, including matrimonial regimes, the second 
to successions and bequests, the third to things, to property, and to real 
rights and intellectual rights, the fourth, the fifth, and the sixth to legal 
acts, to obligations, and to contracts, the seventh finally to juristic per- 
sons. This plan differs in many respects from that of the Code civil of 
1804, which, we may recall, contains but three books, the first devoted to 
persons, the second to things, and the third to different modes of acquiring 
property; it makes clear that the individual and property are not the only 
foundations of law and that place must be made for the family as well as 
for other groups invested with legal personality, economic, professional 
or disinterested groups. The last book devoted to these legal persons has 
not yet perhaps been given its definitive content, and it is possible, above 
all if the Code civil and the Code de commerce are combined, that it may 
become the book “‘of the professions and of enterprise,” comprehending 
companies and associations as well as the regulation of the professions 
and the organization of enterprises. 


III. THE RESULTS 


Ten years have passed since the Commission of the Code civil was 
established and eight years since that of the Code de commerce. The re- 
sults thus far are quite important. 
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A. COMMISSION OF REFORM OF THE Code Civil 


Seven, and shortly eight, volumes give the account of the works of this 
Commission and attest the substantial work which it has accomplished. 
A summary of this work is to be found in the preliminary draft of the 
preliminary Book and of Book I, which was presented in 1954 to the Garde 
des Sceaux, the Minister of Justice, and which includes 747 articles pre- 
ceded by a preliminary report by Dean Julliot de la Morandiére and an 
Exposé des motifs justifying in detail the new solutions proposed. This 
however does not represent all of the work of the Commission: in addition 
to the numerous advices which it has given on varied projects or proposals 
of law, it has prepared different supplementary texts intended to be 
included in the Code de procédure civile, as well as a project on the condi- 
tions of validity of legal acts and contracts. In addition, in the course of 
the years 1953-1954 and 1954-1955, it completed the drafting of texts on 
successions and commenced that of the texts on bequests, with the re- 
sult that there is justified hope that during the course of the year 1956 
the preliminary draft of Book IT may be presented. 

It is not possible to presume to give even a succinct account of all 
this work. Hence, we shall restrict ourselves to drawing attention to 
the principal innovations proposed.® 

The preliminary Book, which contains 147 articles, is to replace the 
six articles of the preliminary title of the Code civil of 1804. Also, it is 
proper to note that neither Article 4 relating to the obligations of the 
judge to determine disputes which are submitted to him, under penalty 
of denial of justice, nor Article 5 which prohibits the tribunals from de- 
ciding in terms of a general provision, appears in the draft, the Commis- 
sion having thought that the solutions given in these two texts would be 
self-evident and, in addition, that their normal place should be either in 
the Code de procédure civile or even in the Constitution. As respects 
Article 6, concerning the prohibition on infringing ordre public and mo- 
rality, this has been transferred to the Book on legal acts. Finally, the 
new preliminary Book treats of the application of the law, of certain 
administrative acts, and of diplomatic treaties; and it devotes a final 
article to the abnormal exercise of rights, that is to say, to l’abus de droit. 
Like the codifiers of 1804, the Commission has thought that general pro- 





‘Travaux de la Commission de réforme du Code civil, t. I, 1945-1946, 731 p.; t. II, 1946- 
1947, 1021 p.; t. III, 1947-1948, 753 p.; t. IV, 1948-1949, 895 p.; t. V, 1949-1950, 754 p.; 
t. VI, 1950-1951, 595 p.; t. VII, 1951-1952, 339 p.; t. VIII, 1952-1953, in the press, Librairie 
du Recueil Sirey; Avant-projet de Code civil présenté 4 M. le Garde des Sceaux par la Com- 
mission de réforme du Code civil, 1ére Partie, Livre préliminaire, Livre premier, Des per- 
sonnes physiques et de la famille, 389 p., 1954. 

5Cf. R. Houin, op. cit., Rev. trim. dr. civ., 1951, p. 34. 
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visions on the obligatory effect of the law as respects individuals should 
have their place at the beginning of the Code civil and a fortiori at the 
beginning of a general code of private law, for they serve to guarantee 
individuals against arbitrary legislation. Nevertheless, it has not dealt 
with all the sources of law; in particular, no text is devoted to custom, to 
usage, to the réle of the judge in case of inadequacy of the sources of law; 
it has felt that the texts which are to be encountered at times at the 
beginning of certain codes, notably the Swiss Civil Code, have little 
practical importance and questionable dogmatic value. 

The first title is devoted to the obligatory force of laws, administrative 
acts, and diplomatic treaties. While it contains no important innovations 
in respect of the promulgation and publication of laws, it provides in 
addition useful determinations for the placing in effect of regulations, of 
administrative acts, and above all of diplomatic treaties. Title II, con- 
cerning the conflict of laws in time, develops the consequences of the 
principle of non-retroactivity of laws appearing in the present Article 2; 
it expresses in general the solutions accepted by the jurisprudence in 
the interpretation of this article. Title III, which contains 112 articles, 
comprises a certain number of subjects that in France are included within 
international private law: status of aliens, conflicts of laws in space, 
competence of authorities and jurisdictions, and effect of foreign judg- 
ments. Drafted on the basis of a project of Professor Niboyet, it is not 
certain that this title will remain as it is in the preliminary Book, or 
whether it should be the object of a separate law or that certain of its 
articles—notably those concerning the status of aliens or the competence 
of the courts—should be transferred to Book I of the Code civil or to the 
Code de procédure civile. Fundamentally, the most important innovations 
concern: definition of a special domicile for international relations closely 
connected with residence in fact; some exceptions to the competence of 
the national law in questions of status and capacity so as to limit the 
application of the foreign law; certain specific solutions of conflicts of 
laws in questions of contract, when the parties have not expressly chosen 
the competent law; the requirement of the exequatur even for foreign 
judgments rendered in cases involving status and capacity. It is enough 
to say that the project is far from being revolutionary and confirms the 
great majority of the solutions evolved by the traditional jurisprudence. 

The first Book of the preliminary draft contains the rules relating to 
physical persons and to the family; it introduces certain interesting 
innovations. 

The recordation of actes de l’état civil is simplified; but the Commission 
has not believed it possible to organize a “casier civil,” including all the 
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information concerning the status of an individual. At least, it has mul- 
tiplied the transcriptions on the registers as well as the marginal nota- 
tions, notably those relating to the act of birth, which thus tends to play 
the réle of a “caster civil.” 

Rights of personality have not been dealt with in any text of French 
law but have been protected by the courts by means of rules concerning 
ordre public and delictual liability. The Commission has not restricted 
itself to confirming these solutions; it has formulated some rules of cur- 
rent interest, for example, concerning the right of disposing of all ora part 
of one’s body or one’s remains, of submitting oneself or not for medical 
treatment or examination, protection of one’s image, etc. 

The rules concerning marriage and divorce suffer little change. Never- 
theless, it will be noted that the Commission has sought to simplify the 
formalities of marriage in order to facilitate it: it has eliminated, notably, 
the “pre-nuptial certificate’ with which each future spouse at present 
must provide himself after a medical examination, the Commission be- 
lieving that such questions of health control should remain independent 
of marriage; it likewise has reduced the importance of the preliminary 
publications and eliminated the ‘‘oppositions.”’ As respects divorce, which 
has been dealt with in recent laws, the changes are still less numerous; 
the Commission has desired neither to reduce nor to increase its scope; 
in particular, it has rejected divorce by mutual consent as well as divorce 
on account of mental illness or insanity. 

The respective situation of the husband and the wife within the household 
is the object of an important reform. In the Code civil of 1804, the husband 
was given “marital authority” and the wife, who was moreover without 
legal capacity, owed him obedience. This hierarchy between the two 
spouses, which no longer corresponds to the facts, was much reduced by 
laws of 1938 and 1942 which conferred full capacity on the wife and left 
the husband only a “head of the household” with diminished powers: he 
has retained only the choice of the common residence, the power to op- 
pose the exercise of a separate profession by his wife, finally the exercise 
of the paternal power over the common infants; also, it is to be remarked 
that in all these respects the wife has had the power to appeal to the courts 
in case of abuse on the part of her husband. After lively discussions, the 
Commission has decided, by a majority, to propose the suppression of 
these last traces of a marital superiority and henceforth to place the two 
spouses on a footing of strict equality, all decisions concerning the life 
of the household having to be made by agreement, subject to arbitration 
by the court in case of disagreement. This solution which seems justly 
required by the social evolution cannot weaken the legitimate family, 
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contrary to what has sometimes been maintained; for the unity of the 
family rests solely upon good relations between the spouses and not on 
the authority with which the law was able in the past to invest the 
husband. 

The provisions respecting the systems of marital property have been 
quite appreciably modified. The common law regime, in default of a 
contract of marriage, ceases to be the regime of community of movables 
and acquests, and becomes the regime of community of acquests; the 
difference being that the movables possessed by each of the spouses at 
the time of the marriage or which therafter come to him by way of suc- 
cession or gift, remain his separate property; this modification was 
necessary on account of the development of movable property, particu- 
larly the fonds de commerce and listed securities (titres de bourse). Thus 
the Commission remains faithful to the French tradition, conceiving that 
the community continues to answer best to the needs of persons married 
without a contract; it has refused to accept as the common law regime 
both separation of property as well as the regime of participation in 
acquests, which certain Scandinavian countries recognize and which 
reconcile the advantages of separation of property during the course of 
the marriage with those of community upon its dissolution. The effects 
of the community reduced to acquests is moreover appreciably modified 
so as to increase the rights of the wife: the most important contracts 
must be agreed to at the same time by the wife and by the husband; the 
wife retains all powers to perform the acts necessary for the life of the 
household, as well as all powers over the products of her work. Never- 
theless, it is always the husband who is the head of the community, the 
management of the patrimony apparently demanding this unity of 
powers. 

The spouses naturally retain the power, at the moment of the conclu- 
sion of the marriage, to make a marriage contract providing for a different 
matrimonial regime. To the traditional regimes that the spouses may 
adopt (more or less extensive conventional community, regime without 
community, separation of property) the Commission has added the 
regime of participation in acquests. It has eliminated in turn the dotal 
regime which had well-nigh fallen out of use, leaving only the power to 
introduce in the contract of marriage clauses restricting the alienability 
of certain assets brought in as dowry. On the other hand, the Commission 
has discarded the traditional principle of immutability of matrimonial 
agreements and allowed, under certain conditions and subject to judicial 
control, the spouses to change the matrimonial regime in the course of 
the marriage. 





> = A. = 


avi 
Fir 
Wij 
adt 
chi 
the 


sim 
of t 
for: 
the 
filia 


fore 
has 
and 
prin 








ay 
out 
the 
ytal 
- to 
lity 
ion 
nial 
icial 


e of 





HOUIN: REFORM OF FRENCH CODES 501 


The provisions concerning filiation likewise introduce important inno- 
vations. First of all, certain rules relating to the proof of filiation have been 
modified in order to take account of the most recent medical or biological 
discoveries. Sterility of the wife, impotence of the husband, become nor- 
mal causes for disavowal, the fear of the scandal which might have justi- 
fied the prohibition of proof of such facts no longer appearing well- 
founded. Artificial insemination, with the consent of the husband, 
precludes him from disavowing the child thereafter; but the draft does 
not state whether artificial insemination without the consent of the hus- 
band constitutes adultery, for it does not define adultery; this is a question 
on which public opinion should first declare itself before the legislature 
should intervene. Blood examinations and, generally speaking, every 
reliable medical method can be employed to determine that there is no 
bond of filiation between two persons; one who refuses to submit to such 
a medical examination is deemed to recognize the truth of the facts 
which such examination would establish. 

While the rules relating to the determination of legitimate filiation are 
not appreciably changed, except for the problems of proof mentioned 
above, the same is not the case for natural filiation. The Commission, 
resorting to a solution already accepted in the old French law and retained 
in numerous foreign legislations, has decided that mere mention of the 
name of the mother on the acte de naissance is sufficient to establish the 
natural maternal filiation without the necessity of an express recognition. 
On the other hand, the action to ascertain natural paternity becomes 
available in all cases, and such paternity can be proved by all means. 
Finally, the prohibition on the establishment of adulterine filiation is 
wiped out, at least as respects adulterine filiation a pare, the rights of 
adulterine infants being in principle the same as those of ordinary natural 
children; at the same time, they are entitled only to support so long as 
the marriage of their father is not dissolved. 

The conditions of adoption and of legitimation by adoption have been 
simplified and their effects reinforced in accord with the recommendations 
of the practitioners, these institutions having had a great development 
for some years since in France. Nevertheless, the Commission has retained 
the essential precautions to avoid the dangers which these artificial 
filiations might present. 

The protection of minors and of the insane or semi-insane has been rein- 
forced and made more effective; but at the same time the Commission 
has endeavored to simplify the operation of the organs of guardianship 
and the formalities of administration of the estate. It has retained the 
principle of family guardianship but has strengthened the judicial super- 
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vision, this being conferred upon the specialized judges constituting the 
juvenile tribunals. Finally, the emancipation of minors has been the ob- 
ject of appreciable changes, tending to increase the capacity of the eman- 
cipated minor, he being even assimilated to an adult when married. 
Such are the essential dispositions of the preliminary draft presented 
by the Commission on reform of the Code civil, but this preliminary draft 
does not exhaust all its work. As has been said previously, the drafting 
of the future Book II relating to successions and to bequests is well ad- 
vanced. Important reforms have been inserted therein, among which we 
may limit ourselves to mentioning: the significant increase in the rights 
of succession of the surviving spouse, in accord with the recommendations 
of the practitioners; the measures taken to avoid partition of rural, in- 
dustrial, commercial or artisanal enterprises; the organization of undivided 
inheritances when these are retained for a number of years. 


B. CoMMISSION OF REFORM OF THE Code de commerce 


The results achieved by this Commission are no less important.® 

In the first instance, the definition given of merchant and of act of com- 
merce will be remarked. The Commission, rejecting the conception of 1807 
of a law of acts of commerce, has returned to the subjective conception of 
a law of merchants. It defines merchant by reference to his economic 
activity: “A merchant is whoever, for professional or habitual purposes, 
in order to procure a benefit, engages in acts of production, circulation, 
or agency;’’ this definition is followed by a long list enumerating com- 
mercial activities. As respects acts of commerce, these are all those per- 
formed by a merchant for the needs of his trade. It might perhaps be 
regretted that the Commission has not resorted to the modern notion 
of enterprise; but this notion remains quite obscure, and the experiment 
made in this respect by the Italian Civil Code of 1942 is scarcely conclu- 
sive if one is to judge the matter by the difficulties that it has raised. 
Likewise, it might be regretted that the Commission has not taken posi- 
tion on the commercial character of the activities of non-capitalistic 
enterprises, such as the co-operatives or the national enterprises. 

The regulation of books of commerce and of the register of commerce 
has been the subject of advice given by the Commission on projects pre- 
pared by the Government. These advices have been largely taken into 
consideration for the preparation of the decrees of August 9, 1953, con- 
cerning these two subjects, which have profoundly modified the former 


®Travaux de la Commission de réforme du Code de commerce et du Droit des sociétés, 
t. I, 483 p., 1950; t. II, 566 p., 1951; t. IIT, 549 p., 1952; t. IV, 752 p., 1953. Cf. book review 
of these volumes, by R. Houin, Rev. trim. dr. com., 1950, p. 388; 1951, p. 243; 1952, p. 55; 
1953, p. 869. A fifth volume is in the press. Adde, J. Escarra, “A propos de la révision du 
Code de commerce,” Rev. trim. dr. com., 1948, p. 3. 
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legislation. The keeping of books of commerce has been simplified in 
order to take account of new methods of accounting. As respects the regis- 
ter of commerce it has become the basic instrument of publicity for the 
status of merchants as well as a valuable instrument of documentation 
for the statistical services. Inscription in this register carries a presump- 
tion of status as merchant, while absence of inscription deprives the party 
interested of the power to assert the advantages attached to such status, 
but leaves him subject to its inconveniences. Moreover, a certain number 
of facts or acts are not opposable against third parties if they are not 
mentioned in the register of commerce; such applies to the marriage or 
divorce of the merchant, the dissolution of a commercial company, etc. 

The legislation on the fonds de commerce and on the contracts of sale, 
lease, or pledge, which may relate thereto has been subjected to a detailed 
and useful revision, although it does not introduce substantial modifi- 
cations. 

The subcommission on companies and the full Commission have de- 
voted numerous sessions to the codification and the revision of the texts 
relating to companies, particularly to sociétés par actions. This is certainly 
one of the matters on which the work of the Commission will be the 
most useful; but as long as the preliminary draft has not been completely 
settled, it isnot possible to pass full judgment. It may simply be remarked 
that this preliminary draft undoubtedly will not introduce radical up- 
heavals, but will bring about useful reforms in detail, especially concern- 
ing the content of the articles (statuts), the organization of the adminis- 
tration of corporations (sociétés anonymes), the relation of companies to 
their branches, and to companies in which they participate, etc. 

The rules on contracts of carriage and transport agencies generally 
reproduce and precisely state the solutions evolved by the jurisprudence, 
notably as respects the liability of the carrier or the agent. The preliminary 
draft on banking contracts is more original; at present these are not subject 
to any legislative provision and are governed only by the general rules 
on banking contracts and usages. This preliminary draft defines and 
regulates deposit of funds and deposit of securities, bank clearing, lease 
of safety boxes, opening of credit, advances against securities and pledge 
of securities, documentary credit, discount, and accounts current. The 
texts, drafted with the assistance of the most eminent specialists on 
banking law, form an interesting and useful codification of existing 
practices. They take account of the efforts of international unification 
already achieved, especially with regard to documentary credits. On the 
other hand, they are sufficiently general and flexible not to impede such 
evolution of law as the requirements of banking may make necessary. 
Reference should be made particularly to the draft on accounts current, 
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which scrupulously abstains from any doctrinal or dogmatic assertion on 
the basis of this contract, but which defines, in a most detailed manner, 
the conditions of its formation, and its effects, resolving a certain number 
of controversies which exist in the jurisprudence. 

Undoubtedly, the draft on bankruptcy and judicial réglement is that 
which constitutes as of the moment the most original work of the Com- 
mission. Its origin is a governmental project which has tended to aggra- 
vate the situation of merchants who cease payment. It is known that at 
present such merchants can be declared bankrupt or in a status of judicial 
liquidation. Bankruptcy deprives them of possession of their assets, which 
are managed by a trustee (syndic); moreover, it involves quite heavy 
penalties, notably the prohibition of exercising in the future any com- 
mercial profession. Judicial liquidation, on the other hand, is a procedure 
of accommodation, reserved for merchants who have not committed 
fraudulent acts and who demand its benefit by depositing their balance; 
the merchant remains at the head of his affairs, merely assisted by a 
judicial liquidator; the penalities he incurs are much less grave. Bank- 
ruptcies and judicial liquidations, moreover, can be terminated, the one 
and the other, either by allowance of a composition to the debtor, or by 
forced liquidation of his estate. The draft materially modifies this system: 
judicial liquidation has been eliminated and replaced by judicial réglement. 
The latter—which may be decreed on the petition of the debtor as well 
as on that of his debtors—is reserved for merchants who have not com- 
mitted frauds or acts of grave negligence; they remain at the head of 
their business assisted by an administrator, and incur but light penalties; 
normally the judicial réglement should terminate with allowance of a 
composition. Bankruptcy, on the contrary, cannot lead to a composition; 
it must be terminated by the liquidation of the estate of the debtor 
for the benefit of his creditors; it possesses a pronounced penal character, 
and is reserved for bad merchants who should be eliminated. Outside 
of this essential innovation, the draft contains a certain number of inter- 
esting details affecting simplification of formalities, elimination of the 
theory of bankruptcy in fact, the power of the tribunal to order an ex- 
peditious examination before choosing between bankruptcy or judicial 
réglement, and the possibility at any time for the tribunal to order the 
procedure to be quashed if the debtor pays his debts in full, etc. 

It will be remarked that in this draft bankruptcy remains a special 
proceeding for merchants and has not been extended to other debtors 
for whom indeed it presents much less interest. On the other hand, the 
Commission in 1954 prepared a preliminary draft on preventive compo- 
sitions, inspired by certain foreign legislations. 
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The preliminary draft on bankruptcies and judicial réglement has al- 
ready been submitted for advice to the courts and tribunals, to the facul- 
ties of law, to the interested professional organizations, and to groups 
of jurists. In view of advices from these sources, often most interesting, 
the Commission of reform of the Code de commerce has made a certain 
number of modifications in its preliminary draft. This was submitted to 
the Conseil d’Etat and to the interested ministers, and was adopted by 
the Government by a decree of May 20, 1955, pursuant to the legislative 
powers which Parliament had delegated to the Government in this matter. 

Such then are the results of the work of the two Commissions in the 
course of the last ten years. Much has already been done; but there still 
remains much to be done in the future to accomplish complete reform of 
the two codes. At least the preliminary drafts prepared thus far testify 
to the quality of the work which has been realized and form a good augury 
for the final success of the enterprise. 

What will be the future of this undertaking? Will it be some day pro- 
mulgated so as to become the new codes of France, or will it constitute 
only a doctrinal work which will sleep forever in the drawers of a ministry? 
No one can say. Nevertheless, it has already been shown that certain of 
the advices of the Commission of reform of the Code de commerce—for 
example on books of commerce or on the register of commerce—have 
already been utilized by the legislature to achieve partial reforms. Like- 
wise, the preliminary draft on bankruptcy is ready to be promulgated 
and without doubt this will occur shortly. 

On its part, the Commission of reform of the Code civil, instead of 
awaiting the complete achievement of the mission entrusted to it, has 
preferred to present to the Government a preliminary draft on the pre- 
liminary Book and Book I. This preliminary draft is as of the present 
time, being submitted to the courts and tribunals, to the faculties of 
law, and to the principal professional organizations of jurists, so that 
they may give their advice. When these advices shall have been com- 
piled—at the end of 1955 probably—the Commission will reconsider 
its preliminary draft and make such modifications in it as it may judge 
necessary. Thereupon the most delicate questions will present them- 
selves. In effect, not only will the Conseil d’Etat have to give its advice 
on this draft, but it will have to be voted by Parliament. One may fear 
delays in this vote or amendments which would destroy the harmony and 
the unity of inspiration of the future code. It is not excluded that a special 
procedure might be devised to avoid these inconveniences and to make 
speedy promulgation of this code possible. This, in any event, is what 
might seem desirable. 





WILLIAM STRAUSS 


The Moral Right of the Author 


i. IS FREQUENTLY SAID ABROAD that the “moral” right of the author, 
ie., the right to safeguard his artistic reputation—as distinguished from 
the property aspects of his copyright—is not sufficiently protected in the 
law of the United States. Even American lawyers have expressed this 
opinion.! The alleged nonexistence of protection of the author’s moral 
right has been considered one of the principal obstacles to adherence by 
the United States to the Berne and Washington Copyright Conventions, 
both of which contain provisions for the protection of the right of the 
author to claim authorship in his work and to prevent others from inter- 
fering with its integrity. In the following pages we shall compare the pro- 
tection of the author’s personality rights under the doctrine of moral 
right in the European law with the protection given the author’s per- 
sonal rights under our law. 


I. THEORY AND APPLICATION OF THE DOCTRINE 
OF MORAL RIGHT IN THE EUROPEAN 
COPYRIGHT LAW 


A. THe THEORIES OF THE MORAL RIGHT 


The theories on the moral right have been developed chiefly by French 
and German jurists. According to prevalent views, copyright has two 
facets: the property rights which are objects of commerce and which 
terminate after the period fixed by law; and the moral right which is 
inalienably attached to the person of the author and, depending on the 
particular theory, may or may not survive the property right aspects of 
the copyright.2 The French, and to a lesser extent, the German courts 
have pioneered the application of the doctrine. Therefore, our study will 
be largely limited to an examination of the doctrine in these countries. 
There are, however, several important member countries of the Berne 

Witt1am Strauss is Attorney Advisor, Copyright Office, Library of Congress. 

1Ladas, The International Protection of Literary and Artistic Property 581 (1938); 
Roeder, “The Doctrine of Moral Right: A Study in the Law of Artists, Authors and Crea- 
tors,” 53 Harv. L. Rev. (1940) 554; Katz, “ The Doctrine of Moral Right and American 
Copyright Law—a Proposal,” 24 So. Calif. L. Rev. (1951) 375; id., Copyright Protection of 
Architectural Plans, Drawings, and Designs, 19 School of Law, Duke U. (1954) 224. 

2 Under the “German” theory the property rights and the moral right terminate together 


50 years after the death of the author; under the “French” theory the moral right presumably 
lasts forever. 
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Copyright Union which, under their domestic law, provide protection 
for the author’s personal rights without benefit of the moral right doc- 
trine. Their systems will also be discussed briefly. 


B. THE CONTENTS OF THE MoRAL RIGHT 
1. The Moral Right in the Berne Convention 


Under Article 6bis of the Berne Convention in the Rome revision of 
1928 the moral right has two components: the author’s right of paternity, 
and his right to the integrity of his work. Article 6bis of the Rome text 
reads as follows: 


“(1) Independently of the author’s copyright, and even after transfer of the 
said copyright, the author shall have the right to claim authorship of the work, 
as well as the right to object to any distortion, mutilation, or other modifica- 
tion of the said work which would be prejudicial to his honour or reputation. 

“(2) The determination of the conditions under which these rights shall be 
exercised is reserved for the national legislation of the countries of the Union. 
The means of redress for safeguarding these rights shall be regulated by the 
legislation of the country where protection is claimed.” 


At the Brussels conference for the revision of the Berne Convention, 
held in 1948, the language of paragraph (1) of Article 667s was broadened 
to prevent “any distortion, mutilation or other alteration thereof or any 


other action in relation to the said work, which would be prejudicial to 
the author’s honour or reputation.” 

Article 6bis of the Rome text provided for determination of the con- 
ditions and means of safeguarding the moral right by the member coun- 
tries. Under the Brussels text this determination is left to the member 
countries only for the time after the author’s death.* However, this 
ostensible change seems to be of limited effect, because the means of 
redress, i.e., the actual enforcement of the right, even during the author’s 
life, is still governed by the laws of the member countries of the Union. 
As a consequence, protection of the moral right varies considerably from 
one member country to another. 


2. The Principal Features of the Moral Right in the Berne Countries 

General recognition has been accorded in the laws of the Berne coun- 
tries to the two rights protected under the Berne Convention: (1) the 
paternity right, and (2) the right to the integrity of the work.‘ 


* Art. 6bis (2). Art. 6bis (3), Brussels text, concerns the moral right during the author’s 
lifetime: 


“The means of redress for safeguarding the rights granted by this Article shall be governed 
by the legislation of the Country where protection is claimed.” 


‘Application of the terminology of the moral right doctrine in copyright statutes does 
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(1) The paternity right. The paternity right is held to consist of the 
author’s right to be made known to the public as the creator of his work, 
to prevent others from usurping his work by naming another person as 
the author, and to prevent others from wrongfully attributing to him a 
work he has not written.® 

As to the first aspect of this right, it is said that the name of the author 
must appear on all copies as well as on advertising or other publicity for 
the work.* By virtue of the second aspect the author may prevent plagi- 
arism of his work.’ The third aspect is said to provide protection against 
false attribution of authorship, or against being named as the author of 
a work that has been mutilated.’ 

In France, statutory protection exists only against wrongful use of an 
author’s name on a work of music or art, or fraudulent imitation of an 
artist’s signature and sale of such works during the copyright term: 
The French courts have extended the scope of the paternity right by hold- 
ing that an author’s name must appear in the work without change even 
after sale of the work’® unless the author has consented to such change," 
and that, in the case of several authors, all names must appear.” A work 





not much antedate the Rome revision of the Berne Convention. In the copyright laws passed 
prior to 1928, the moral right is protected as such only in the Portuguese law of 1927. The 
other laws usually have dispersed provisions which are applicable to various components of 
the moral right or, as the Swiss Law (Art. 44), refer protection to general statutes. 

The French copyright law, dating in substance from 1791 and 1793, has no provisions on 
the moral right. There is some small protection of an author’s name in connection with his 
work of music or art under the Law for the Prevention of Frauds of Artistic Works, of Feb. 
9, 1895. 

5 Michaelides-Nouaros, Le Droit Moral de L’Auteur (1935) 204, 205; Ulmer, Urheber- und 
Verlagsrecht (1951) 196; Desbois, Le Droit D’Auteur (1950) No. 591, would not include in 
the moral right the right to prevent wrongful attribution of authorship. He states that this 
right is inherent in any person, and has nothing to do with a work or copyright therein. 

§ Pouillet, Propriété Littéraire et Artistique (1908) No. 216, 317bis; Michaelides-Nouaros, 
op. cit. supra at 143; Runge, Urheber- und Verlagsrecht (1948) 219. 

7 Pouillet, op. cit. supra, No. 507; Michaelides-Nouaros, op. cit. supra, at 212; Runge, op. 
cit. supra, at 59; Ulmer, op. cit. supra, at 160. 

8 Michaelides-Nouaros, op. cit. supra, at 214; Runge, op. cit. supra, at 59; Ulmer, of. cil. 
supra, at 196, 197 discusses only the first and second rights. 

® Law of Feb. 9, 1895, supra note 4. 

10 Civil Tribunal Seine [hereinafter Civ. Trib. Seine], March 12, 1836 in Pouillet, op. cit 
supra, No. 512; later cases in Michaelides-Nouaros, op. cit. supra, at 143. 

1 Civ. Trib. Seine, August 7, 1868, Le Droit, August 9, 1868; Civ. Trib. Seine, December 
17, 1838, Gazette des Tribunaux [hereinafter Gaz. Trib.] December 18, 1838; Civ. Trib. 
Seine, December 31, 1845 and December 31, 1868, Huard et Mack, Repertoire No. 1362; 
Civ. Trib. Seine, November 13, 1900, Pouillet, op. cit. supra, No. 316bis; Civ. Trib. Seine, 
December 29, 1896, Pataille [hereinafter Pat.] 1897, 126; see also Droit d’Auteur [hereinafter 
D.A.] 1931, 124. 

12 Fleg v. Gaumont, Civ. Trib. Seine, Feb. 20, 1922, Gaz. Trib. 1922.2.282; Marquet v. 
Lehmann, Civ. Trib. Seine, July 12, 1923, Gaz. Trib. 1923.2.271. 
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may not be published anonymously unless the author so stipulates in the 
contract.’* False attribution of authorship has been condemned under the 
general rules of law.’ An author has also been held entitled to prevent 
the affixing of his name to a disfigured work.!® 

The German copyright law grants fairly inclusive statutory protection 
of the paternity right. The name of an author may not be omitted from 
his work unless he has consented thereto, or unless he cannot in good 
faith raise objections to its omission (e.g. in the case of certain contribu- 
tions to newspapers).'® An artist’s name may be affixed to his work by 
another person only with the artist’s permission. No one may quote from 
another person’s work without indicating the source.” 

(2) The right to the integrity of the work. The author has the right to 
have the integrity of his work respected, i.e., he may prevent all deforma- 
tions of it.* By virtue of this right the author is also deemed to be en- 
titled to make changes in the work or to authorize others to do so.!® 

The French courts have held that the user of a work by way of repro- 
duction or performance must adhere strictly to the form and contents 
given the work by the author.” It is said that the publisher and theatrical 


% Civ. Trib. Seine, June 2, 1904, Gaz. Trib. Aug. 25, 1904. 

4 Civ. Trib. Montpellier, Dec. 6, 1912; Civ. Trib. Seine, June 15, 1883, Michaelides- 
Nouaros, op. cit. supra, at 214; Cour de Paris [Court of Appeals, hereinafter Ct. App. Paris], 
March 20, 1826, Recueil Periodique Sirey {hereinafter S.] 1827.2.155. 

1’ Merson v. Banque de France, Civ. Trib. Seine, May 28, 1930, Ct. App. Paris, March 
12, 1936, Recueil hebdomadaire de jurisprudence Dalloz [hereinafter D.H.] 1936.2.246. 

16 Copyright Law in Literary and Musical Works of June 19, 1901 [hereinafter LUG] §9; 
Copyright Law in Works of Art and Photographs of Jan. 9, 1907 [hereinafter KUG]. The 
Oberlandesgericht [hereinafter Ct. App.] Cologne Oct. 14, 1952, Gewerblicher Rechtsschutz 
und Urheberrecht [hereinafter GRUR] 1953, 499, held that a newspaper reporter usually has 
no paternity right in his contributions. 

"LUG, §18. The Civil Division of the German Supreme Court decided in 110 Entschei- 
dungen des Reichsgerichts in Zivilsachen [hereinafter RGZ] 393, April 8, 1925, that an archi- 
tect was permitted to affix his name to a restaurant installation which he had created in the 
employ of another. However, the court was doubtful whether affixing the address of the 
architect was not misleading to the point of being unfair competition. 

18 Michaelides-Nouaros, op. cit. supra note 5, at 219; Ulmer, op. cit. supra note 5, at 197. 

9 Michaelides-Nouaros, op. cit. supra, 96, 241; Mittelstaedt, “Droit Moral im Deutschen 
Urheberrecht,” GRUR 1913, 87; Mueller, Bemerkungen iiber das Urheberpersénlichkeits- 
recht, Archiv fiir Urheber-Film- und Theaterrecht 1928 [hereinafter UFITA] 366. 

In Merson v. Banque de France, D.H. 1936.2.246, the Court of Appeals in Paris held 
that the copyright permits the artist to demand respect for his work even after assignment, 
and to keep the integrity and every detail of form intact. In Chaliapine v. USSR and Bremer, 
Ct. App. Paris, July 28, 1932, Recueil Periodique Mensuel Dalloz [hereinafter D.P.] 1934.2.139 
the court said: Every author has a moral right in his work, and this must be recognized by 
the courts in all countries. The author has the right to prevent that his work be altered or 
mutilated in form or in spirit. Accord: Commercial Tribunal [hereinafter Com. Trib.] Seine, 
Aug. 22, 1845, S. 1845.2.459; Ct. Bordeaux, Aug. 24, 1863, S. 1864.2.194; Com. Trib. Seine, 
March 11, 1911, D.A. 1912, 141; Civ. Trib. Seine, Dec, 31, 1924, D.H. 1925. 35; Civ. Trib. 
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producer violate their obligation if they make changes without the 
author’s consent; that they have undertaken to make the work public in 
the form in which it has been submitted to them and could have refused 
to do so if they had been of the opinion that the work needed changes. 

The German copyright statutes provide, and the courts have held, 
that the assignee of a copyright usually cannot, without the author’s 
permission, make changes in the work, its title, or in the author state- 
ment.” 





Seine, Dec. 22, 1926, D.H. 1927. 125; Ct. App. Paris, Feb. 13, 1930, Annales de Droit Com- 
mercial [hereinafter ANN.] 1931. 369. 

In James v. Bouillet and Hachette Publishers, Civ. Trib. Seine, December 31, 1924, 
D.H. 1925.2.54, plaintiff had permitted defendant B. to reproduce, in a school reader, certain 
extracts from his stories. B., without permission, made considerable changes. Held, that if 
B. wanted to include plaintiff’s stories he should have respected the thoughts of the author 
and not distorted them. 

In Benoit-Lévy v. Soc. de prod. et exploit. du film “La Mort du Cygne” and Cinéma 
Péreire Palace, the film “La Mort du Cygne” was presented in a cut version. Held, that, 
although the author had assigned performance rights, he had retained his moral right. The 
Paris Court of Appeals, affirming, decided the issue on a breach of contract basis. Civ. Trib, 
Seine, Oct. 24, 1941, aff'd. Ct. App. Paris, May 5, 1942, D.A. 1943, 80. (The lower court did 
not refer to the contractual clause.) 

In Prévert and Carné v. S.N. Pathé Cinéma, Civ. Trib. Seine, April 7, 1949, Gazette du 
Palais [hereinafter Gaz. Pal.], May 11, 1949, D.A. 1950, 70, a film was also cut without per- 
mission. Held, that the authors were entitled to 100,000 frs. damages each for violation of 
the moral right, but owed the producer 50,000 francs each in damages for unauthorized sei- 
zure of the film. (Copyright having been assigned, there was no infringement, and, therefore, 
no justification for seizure.) 

In Blanchar, Honegger and Zimmer v. Soc. Gaumont, Gaz. Pal. July 22, 1950, Ct. App., 
Paris, affirming Civ. Trib. Seine, April 6, 1949, Gaz. Pal. May 21, 1949, the court held that 
cutting a film without permission by the film authors constituted a breach of contract. The 
court negatived the presumption of a tacit advance waiver of the moral right. 

In S.A. les Gémeaux v. Prévert and Grimault, Gaz. Pal. May 23, 1953, D. A. 1953, 133, 
1954, 39, two of the authors of a motion picture complained that the other authors of the 
animated design film had violated plaintiffs’ moral right, and they wanted the film withdrawn 
from exhibition. Held that the two authors had an inalienable moral right but that this right 
was limited by the rights of other collaborators; that withdrawing the film would in effect 
obliterate the moral right which the complainants wished to protect; that the film should be 
shown, but the receipts impounded until the matter had been decided on the merits. 

21 Desbois, op. cit. supra at 594. 

22 Section 9, LUG; §12, KUG. In 119 RGZ 401, Jan. 14, 1928, the German Supreme Court 
held that a publisher could not intersperse a contribution to a periodical with criticism of the 
author’s work, and thus distort the sense of the article. Held to be a breach of contract. 

The classic German case on this point is the “Rocky Island with Sirens” case, 79 RGZ 
397, June 8, 1912. Defendant had commissioned plaintiff to paint a mural in the stairway of 
his home, but after completion of the work defendant disliked the naked sirens and had them 
overpainted so that they appeared dressed. Held, that an artist has the right to present his 
work to the public in its original form. While the vendee has the right to sell or destroy the 
work, he has no right to change it. In so doing, he invades the artist’s copyright which pro- 
tects the work against unauthorized changes. 

Accord: 125 RGZ, 174, July 3, 1929; 1 FR (Fed. Supr. Ct., West Germany) 125/52, Oct. 
20, 1953, GRUR, 1954, 80. 
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3. Other Components of the Moral Right 


Some writers have also claimed as part of the moral right; (1) the right 
to create a work; (2) the right to publish a work; (3) the right to with- 
draw a published work from sale; (4) the right to prevent “‘excessive” 
criticism of a work; and (5) the right to prevent any other violation of 
the author’s personality.” 

(1) The right to create a work. The right to create a work is said to be- 
come part of the moral right when the author, having contracted with a 
user to create and deliver a work, is unwilling to do so. The effect of such 
a contract is said to depend on the moral right because creation is closely 
related to the personal and moral interests of the author, his honor and 
his reputation. An author could not be forced to create and publish a 
work against his will. His refusal to create the promised work, however, 
makes him liable for damages. 

The French courts have frequently refused to decree specific perform- 
ance (but have awarded damages for breach of contract) where a work 
has not been delivered to the client; and, according to most text writers, 
such decisions are based on the author’s moral right.?5 In Germany the 


%These are said to be components of the moral right under the dualist or “classical’’ 
(French) theory. For other systems see: Smoschewer, UFITA 1930, 349; Mueller, UFITA 
1929, 267. 

4 Michaelides-Nouaros, op. cit. supra, at 185, 186. 

% The standard case cited on this point is Whistler v. Eden, Civ. Trib. Seine, March 20, 
1895, D-H. 1898.2.465; Ct. App., Paris, Dec. 2, 1897, S. 1900.2.201; Supr. Ct. March 14, 
1900, S. 1900.1.489. James McNeill Whistler had undertaken to paint Lady Eden’s portrait 
for a fee of 100 to 150 guineas. Lord Eden sent a fee of 100 guineas. Whistler declared the 
fee insufficient but he cashed the check. The lower court held the contract valid and ordered 
Whistler—who meanwhile had overpainted Lady Eden’s face in the picture—to restore the 
work to the status quo ante and deliver it to Lord Eden, or to pay ten francs penalty for every 
day of delay and to return the fee plus 5 per cent interest and pay 1000 francs damages. 

On appeal by Whistler, the Paris Court of Appeals held that this was an executory con- 
tract and that Eden, because the painting had never been delivered, had not acquired title 
to it. Therefore, the artist could not be forced to restore or part with the painting which he 
had “maliciously changed.” However, Whistler was enjoined from otherwise using the paint- 
ing, had to return the fee plus interest, and was held liable for the damages previously im- 
posed by the lower court. The French Supreme Court affirmed the decision of the Court of 
Appeals. The case note in Dalloz (1900.1.489 at 490) criticized the decision as against contract 
rules, 

In Bouillot-Rebet v. Davoine, Civ. Trib. Charolles, March 4, 1949, D.A. 1950, 83, the 
court held that an artist need not deliver a bust which seemed to him unfinished and 
unsatisfactory. However, while an artist may justly be jealous of his independence he, like 
anyone else, must respect contracts. 

Plaisant, “La Propriété Littéraire et Artistique,” Extrait du Juris-Classeur Civil Annexes, 
(1954), fasc. 8, No. 35 says: It seems that an author who refuses without justification to 
transfer title in the work and to deliver it after it has been completed, may be forced to 
give specific performance. To this statement Professor Escarra remarks in the foreword to 
Mr. Plaisant’s work: 
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same result is reached under general contract principles but is not con- 
sidered to be based on the moral right.?* 

(2) The right to publish or not to publish a work. The right to publish a 
work or to keep it secret is said to be as natural and incontestable as the 
right to create. It is held to consist of the right of the creator inde- 
pendently to decide when and how to communicate his work to the 
public.” 





Mr. Plaisant insists that the moral right be subject to the control of the courts in order to 
prevent abuse of the right. He [Plaisant] also insists that sometimes the author should have 
to give specific performance. . . . These views which reflect recent tendencies of the courts... 
are open to question. Acceptable in abstracto they tend to weaken the basic value of the French 
doctrine of copyright, namely the preéminence and infrangibility of the moral right, and this 
at a time where this doctrine is subject to many attacks. 


% Ulmer, op. cit. supra, note 5 at 191. 

27 Michaelides-Nouaros, op. cit. supra, at 187. 

In Anatole France v. Lemerre, Civ. Trib. Seine, Dec. 4, 1911, Pat. 1912.1.98, it was held 
that, as the publisher had not published the manuscript for twenty-five years, the author 
could not be compelled to damage his reputation by permitting publication of an obsolete 
work of his. The case turned on the point that the delay was unreasonable. The Com. Trib. 
Seine, Dec. 8, 1925, in Wormser v. Biardot (reported in 2 Olagnier, Le Droit d’Auteur 32 
(1934)) held that three years’ delay was excessive. In Raynal v. Bloch, Ct. App. Paris, Apr. 
26, 1938, S. 1939.2.17, the author had transferred translation and performance rights; a 
delay of 4 years, until the last performance took place, was not held excessive. 

In Rouault v. Vollard Heirs, Civ. Trib. Seine, July 10, 1946, D.A. 1946, 107, the heirs of 
Vollard, Rouault’s dealer, had taken possession of a large number of paintings which Rouault 
claimed were unfinished. Held, that the painter retained all rights in his works and could 
complete, change, or destroy them. 

The decision was adversely commented on by D.A. 1946, 121, 122, as going much too far 
in upholding the moral right: 


The court was misled into holding that intellectual works are outside the ordinary law and 
above any contract. There are no two different standards of laws, one for artists, and the other 
for ordinary human beings. The expression [that] ‘despite any contract the right is inalienable, 
is outdated and, in any case, too general. The theory of a right in the personality has conse- 
quences which appear more and more dangerous. Let us hope that the decision in the Rouault 
case will not make the moral right the basis of error or whim, and that it will not be invoked 
in the face of a contract freely entered into. 


The Court of Appeals in Paris confirmed the lower court in the Rouault case (March 19, 
1947, Gaz. Pal. April 26, 1947), but insisted to a greater extent on contract interpretation, 
and played down the moral right. See comments by Desbois, op. cit. supra note 5, No. S4l. 

In Dame Canal v. Jamin, Civ. Trib. Seine, April 1, 1936, D-H. 1936.262, Ct. App. Paris, 
Feb. 28, 1938, D.A. 1938, 73, reo’d. on other points, French Supreme Ct., May 14, 1945, D.A. 
1946, 10, the court said: 


The concept and execution of literary and musical works are solely a product of the per- 
sonal intellect; such works are the expression of the author’s genius and part of his personality. 
The author is sole master of his thought and controls the conditions and the extent to which 
he wants to disclose them. He is, therefore, sole judge to decide whether or not, when, unde: 
what ea his work should be published, and to what extent such publication should 
take place. 


In the case of Rosa Bonheur, Ct. App., Paris, July 4, 1865, Pat. 1866.385, the artist's 
refusal to execute and deliver a painting made her liable to damages for breach of contract. 
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In France, the right to publish is often tied up with the right to create, 
and the writers cite the same decisions in support of both rights. German 
writers generally do not consider the right to publish as part of the moral 
right.** Decisions of the German courts on this point are based on the 
Law governing publishing contracts and on the general contract provi- 
sions of the Civil Code.” 

(3) The right to withdraw the work from sale. The basis for the right to 
withdraw a work from the market after it has been published is rather 
dubious. The usual argument advanced is that, where the author has 
undergone a change of conviction or where, in the light of subsequent 
developments the work has become obsolete, he cannot be expected to 
permit further distribution.*° 

The decisions in France and Germany do not bear out the contention 
of some writers that a right of withdrawal has been admitted by the 
courts as part of the moral right.*! 

(4) The right to prevent excessive criticism. “Excessive’’ criticism has 





The main difference between the Bonheur case and later cases seems to be that at the time 
of the Bonheur case nobody thought of the moral right. 
Desbois, op. cit. supra note 5 at 548; Michaelides-Nouaros, op. cit. supra note 5 at 188. 

% Ulmer, op. cit. supra note 5 at 187, 191; Runge, op. cit. supra note 5 at 556. The new 
German draft copyright law (§17) considers the right to publish one of the most important 
ingredients of the moral right (Report, pub. by the Ministry of Justice, March 15, 1954, p. 
107). 

® Thus, 79 RGZ 156; 110 RGZ 275; 112 RGZ 173; 115 RGZ 858; Supr. Ct., Oct. 15, 1930, 
UFITA 1930, 633. 

* Michaelides-Nouaros, op. cit. supra note 5 at 277; Ulmer, op. cit. supra note 5 at 275. 
Against the right: Plaisant, supra note 25, No. 47. 

Art. 142 of the Italian copyright law of 1941, and the German semi-official draft copy- 
right law of March 15, 1954, grant the right of withdrawal. 

"The cases brought forward in support of the right of withdrawal after publication are, 
in France: 

Whistler v. Eden, D.H. 1898.2.465, S. 1900.2.201, S-1900.1.489, supra note 25. In that 
case the work was not published, or even delivered. 

Camoin v. Carco, D. P. 1928.2.89, Gaz. Pal. 1931.1.678. In that case the painter Camoin 
had torn up and discarded several of his paintings. Someone found and reassembled the can- 
vasses, and sold them. Held, the painter could prevent such unauthorized publication. 

Dame Cinquin v. Lecocq, S. 1900.2.122. This case turned on the question whether the 
property rights inherent in a copyright were community property between spouses. Held in 
the affirmative, but that the the author-spouse retained his right to change the works or 
even “suppress”? them, except where he did so only to annoy his ex-spouse. 

Dame Canal v. Jamin, supra note 27. Held, that prior to publication the author is the 
sole judge whether he wants to publish his work. 

In Germany: 

After publication the author has no right of rescission, but may buy back at the whole- 
sale price whatever copies the publisher has in stock. The author need have no reason, con- 
nected with the moral right or other, to do so. 
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been defined as criticism made solely for the purpose of vexation.® It is, 
however, conceded by all writers that reasonable criticism must be free. 
no matter how severely it may condemn a work.* 

It has been said that this right represents a new application of the right 
to the integrity of a work, and that, in France, it may be defended by 
invoking the law of July 29, 1881, as amended by the law of September 
29, 1919.4 However, under that law anyone, not just an author, has the 
right to reply in the same medium to any personal attack made upon him 
in a newspaper or periodical. 

In Germany protection is afforded by the law of libel and slander.** 

(5) The right to relief from any other violation of the author’s personality, 
This right is asserted to provide protection of the author’s special per- 
sonality. Any act is said to be prohibited that hurts the special personality 
of the author, i.e., his professional standing. Such an act may consist of a 
violation of an express or implied clause of a publishing contract, or of a 
tort.** This part of the moral right allegedly protects the author against 
unfair use or misuse of his name, his work, or his personality. Thus, it is 
not permissible without the author’s specific consent to use a work of 
art for commercial advertising, or to quote the author of a scientific 
book as endorsing commercial products by virtue of statements made in 
that book.” 


32 Michaelides-Nouaros, op. cit. supra note 5 at 287, considers the right to prevent such 
excessive criticism part of the moral right. On the other hand, Ulmer, of. cit. supra at 188, 
189, says: Critique must be free. Even malicious critique, in my opinion, is no violation of 
the droit moral. 

Ulmer criticises the Polish copyright law of 1926 which protects (Art. 58) the author in 
cases of knowingly false criticism. He says, at 189: A defense against knowingly false criti- 
cism is feasible under the general rules of law. It seems objectionable to relate such a defense 
to copyright. The theory that the author should have against the critic a right to the respect 
of his work would lead to the unacceptable result of very extensive control of criticism by 
the courts. 

33So held in France: Borgo v. Poneigh, Civ. Trib. Seine, Jan. 6, 1922, Pat. 1922, 256. 
Benoit v. Rudler, Civ. Trib. Seine, July 23, 1921, Pat. 1921.300. The Court of Appeals of 
Paris held in Abragam and French Union of Critics v. Solane, D.A. 1954, 37, that criticism 
of literary, musical or dramatic works is in the public interest and must be free. The writer, 
musician or actor must accept blame as well as praise, even where the criticism is against 
him personally as long as it remains within the frame of his work or performance. 

% Michaelides-Nouaros, op. cit. supra note 5 at 286 et seq. 

35 The provisions on libel and defamation (sec. 193, German Penal Code) or the tort pro- 
visions of the German Civil Code (§§ 823 (2) and 826). Apparently, there are no decisions on 
this point involving the rights of authors. 

36 Michaelides-Nouaros, op. cit. supra note 5 at 293. 

37 French cases: 

A work of art may not be used for commercial advertising, Civ. Trib. Seine, Apr. 3, 1897, 
Pouillet, op. cit. supra note 6, No. 204 bis. Unreasonable increase in sales price may give rise 
to the suspicion that the author is mercenary, Veuve Vaucaire v. Vermont, Gaz. Trib. 1922. 
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4. Inalienability of the Moral Right 


The moral right is said to accrue to the author with the creation of his 
work and to protect his freedom, honor, and reputation. Alienation of 
the substance of the moral right is considered impossible in view of the 
nature and the purpose of the right.** This approach has led some writers 
to the conclusion that any contract which permits acts detrimental to 
the author’s honor must be void,** because the moral right cannot be an 
object of commerce.**: “' It is sometimes overlooked that this doctrine 
necessarily is riddled with exceptions and that, even in theory, the possi- 
bility of a contractual waiver has been admitted in the form of a limited 
assignment of the exercise of the moral right, or trusteeship.* 

The French copyright law of 1793 specifies that the copyright (i.e., 





2.217. Unjustified interruption of publication of novel in newspaper held to invade moral 
right, Viney v. Le Matin, Pat. 1913.2.45. 

Reproduction of work of art on cheese label not permitted, Le Duc v. Ponible, Pat. 
1923.359. Text of scientific book may not be used for advertisement, Civ. Trib. Seine, July 
22, 1876, March 4, 1880, Pouillet, op. cit. supra No. 510 bis. Work of serious music may 
not be used in film next to Viennese Waltz, Stravinsky v. Soc. Warner Bros.—First National 
Film, Civ. Trib. Seine, July 27, 1937, D.A. 1938, 107. 

German cases: 

Increase in salesprice held not a violation of the moral right, 110 RGZ 275. (According to 
§ 21 of the Law on Publishing Contracts a publisher may lower, but mot increase the sales- 
price.) 

Moving to a new location of, and making changes in a work of art held not violation of 
moral right, Ct. App. Hamburg, Dec. 23, 1932, GRUR 1933, 327. 

% Michaelides-Nouaros, op. cit. supra note 5 at 89; accord: Ulmer, op. cit. supra note 5 
at 60; Runge, op. cit. supra note 5 at 224; Desbois, op. cit. supra note 5, No. 569. 

*® Michaelides-Nouaros, op. cit. supra note 5, at 96; Mittelstaedt, supra note 19 at 87; 
Mueller, supra note 19 at 388. 

“© As to whether it is not, in fact, an “object of commerce,” the opinions seem divided. 
See the Report of the Internat. Federation of Associations of Film Producers in D.A. 1954, 
45; Baum, The Brussels Conference for the Revision of the Berne Convention, (English 
translation) 24 (1949). 

Plaisant, op. cit. supra note 25, No. 7 says: 


The inalienability of the moral right is proclaimed by numerous lower court decisions and 
by certain textwriters (cit. om.]. It seems to us, however, that application of this statement, 
without further qualification, would lead to impossible and inequitable results which, in the 
last analysis, would be contrary to the interests of the author. . . . It appears that, where the 
author has made an express contract, he cannot invoke his moral right where it is contrary to 
such contract. 


Michaelides-Nouaros, Revue Hellénique de Droit International, July-Sept. 1953, 239° 
seems to recede to some extent from his former stand as to the inalienability of the moral! 
right. 

“ Katz, supra note 1, at 407, suggests that the moral right may be destroyed by laches, 
where the author fails to complain of a violation, but that “A right which is inalienable is 
not only non-transferable, it is also incapable of being expressly contracted away.” 

“? Michaelides-Nouaros, op. cit. supra note 5 at 93. 

“Ulmer, op. cit. supra note 5 at 68. 
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the property rights), may be assigned in whole or in part.“ Lacking any 
statutory basis for the claim of the inalienability of the moral right, the 
justification therefor is sought in the court decisions. 

The French courts consistently rule out a presumption of a tacit 
waiver of the moral right,** but they permit reasonable changes without 
the author’s consent in the case of a contribution to a collective work“ 
or in the case of an adaptation.” An express contractual waiver of the 
moral right by the author is usually held valid. 


“ Art. 1. The French draft copyright law of 1953 provides that the exercise of the moral 
right may be limited by contract: upon written consent by the author, the publisher may 
make changes in the work (Art. 58, 3). 

45 Thus, Blanchar, Honegger and Zimmer v. Société Gaumont, note 20, supra; Metro- 
Goldwyn-Mayer v. Hess, Gaz. Pal. June 16, 1950; Prévert and Carné v. S.N. Pathé Cinéma, 
note 20, supra; Théatre de l’Opéra Comique v. Valdo Barley, D.H. 1936.2.26. 

46 Author not permitted to object to changes in contributions: Civ. Trib. Marseille, Dec. 
19, 1902, Gaz. Trib. 1903.2.393; Civ. Trib. Seine, June 2, 1904, D.A. 1931, 116. If the author 
refuses to have his name on the changed work he may merely demand that his name be 
omitted: Ct. of Nancy, May 8, 1863, Pat. 1863. 380. 

47 Bataille v. Bernhard, Ct. App. Paris, Apr. 28, 1910, Ann. 1910.191. 

48 Bernstein v. Matador et Pathé Cinéma, the so-called ““Mélo” case, D.H. 1933.533, D.A. 
1933, 104, recently followed in Barillet and Crédy v. Soc. Burgus Films, Civ. Trib. Bordeaux, 
Jan. 15, 1951, D.A. 1952, 66. 

In Bernstein v. Matador et Pathé Cinéma, supra, the French landmark case on the ques- 
tion, the playwright, Henri Bernstein, sued the defendant motion picture producers for vio- 
lation of his moral right because of changes made by the defendants in adapting his work. 
The defendants admitted the changes, but claimed they were necessary and, furthermore, 
that they had been agreed to by the plaintiff. The question was whether a covenant which 
permitted all necessary changes was valid in the face of the author’s “inalienable” moral 
right. The court held that this covenant, though unusual, was binding on the parties. To 
the plaintiff’s allegation that, despite this clause, he retained the right to prevent any change 
that appeared unacceptable to him, the court replied in part: 


To maintain this theory, [plaintiff] relies on the textwriters and certain court decisions giv- 
ing to authors of literary and artistic works the continuing right to watch over the integrity 
of their works that they have assigned, and to prevent mutilation and deformation of such 
works. These principles have never really come under discussion except in actions on con- 
tracts regarding publication and reproduction of a work [as distinguished from adaptation]. 
In such cases they are explained and justified because any change mutilates and alters the 
work. The case is different where a dramatic or literary work is adapted for a motion picture. 
There the original work remains intact, regardless of what is done in the new work which is 
inspired by, and more or less closely resembles, the original work but which is necessarily 
different because it is subject to different techniques and serves different ends. Therefore, it is 
an absolute necessity that such changes be permitted by the author and the author, once he 
has consented to them, is definitely bound by his consent even if later the changes seem com- 
pletely to distort his work. The author may also consent to leave the decision concerning the 
amount of changes to his assignee. 


In the Barillet case, supra, the court held that an author necessarily had to consent to 
all changes required for adaptation to a different medium, and that the question whether 
the moral right was violated was for the court to decide. 

The Court of Appeals in Paris in Banque de France v. Consorts Luc-Olivier Merson, 
March 12, 1936, D.H. 1936.2.246, held that the artistic property right contains a non-pecu- 
niary right which attaches to the person of the owner and which makes it possible, in case 
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The German copyright law provides that the assignee of a copyright 
may not make changes in a work, its title, or the author statement. How- 
ever, any such changes may be authorized by contract.*® The law pre- 
sumes consent where the author could not in good faith object to changes 
necessitated by the method of reproduction, or adaptation, or by the 
type of publication in which the work appears. The German decisions 
are in accordance with these statutory provisions. 

The “inalienability” of the moral right may be defined as follows: By 
its very nature as a personal right, the moral right is not capable of 
transfer. Where a work is part of a collective work (of the kind in which 
contributions are commonly anonymous), the right to be named as author 
is deemed to be waived. Where a work is used by a direct method of re- 
production or performance, the courts usually uphold the moral right to 
prevent changes; but where the work is adapted to a different medium, 
reasonable changes are permitted even without an express waiver of the 
moral right. Where the author has expressly waived his moral right he is 
bound by the contract and his moral right is unenforceable despite its 
alleged inalienability. 


5. Transmission of the Moral Right to the Author’s Heirs 


Rights of personality usually expire with the death of the person 
under any system of law. But it has been said that the protection of the 
memory of a deceased author has necessitated an exception to the rule. 
This exception is alleged to have been generally admitted by the courts, 
the textwriters, and the laws for the protection of the author’s person- 
ality.* According to most writers, not all components of the moral right 
pass to the author’s heirs: the “positive” components die with the author; 





of assignment, to enforce the respect due the work regarding its integrity. This right passes 
to the heirs of the artist. There is no doubt that the artist may forego the exercise of his 
moral right, but it must be shown that such abandonment clearly results from the docu- 
ments and circumstances of the case. 

“LUG, § 9(1); KUG, § 12(1). 

LUG, § 9(2); KUG, § 12(2). 

1 In 119 RGZ 401, Jan. 14, 1928, the German Supr. Ct. held that permission to publish 
an article in a periodical under the author’s name did not carry with it an implied consent 
to changes completely distorting the sense of the article. Held against tacit waiver of moral 
right: Supr. Ct., March 28, 1936, GRUR 1936, 827; Ct. App. Hamburg, March 20, 1952, 
GRUR 1952, 588. Held, that contractual waiver of moral right is permissible: Landgericht 
(Dist. Ct.), Berlin, Nov. 4, 1930, UFITA 1931, 73. 

8 Michaelides-Nouaros, op. cit. supra note 5 at 114, 115. Accord: Ulmer, op. cit. supra 
note 5 at 210. Plaisant, op. cit. supra note 19, No. 66, says: 


_ The moral right is basically a personal right... . / After the death of the author the moral 
right passes to the heirs and legatees. However, the moral right does not keep its strictly per- 
sonal character when the heirs get it: it becomes somewhat weakened. 
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only the “negative” ones pass to the heirs. The right to create a work, 
to publish it, to change it, to withdraw it from circulation, and to destroy 
it, are said to be innate positive components. On the other hand, the right 
to prevent others from making changes or from committing acts detri- 
mental to the author’s reputation are considered negative components 
that require no personal act by the author and may, therefore, be trans- 
mitted to his heirs.* 

The French courts have protected the integrity of a work after the 
author’s death.* In one instance, the moral right of the heirs has been 
recognized after expiration of the copyright,®* and the integrity of the 
work has been defended even against the author’s heirs.*® 

In Germany, the heirs may enforce all rights inherent in the copyright, 
including those parts of the moral right recognized in the statute.” In 
view of the German theory of inseparability of the moral right and the 
property rights, all rights of both categories are held extinguished at the 
end of the term of copyright protection.® 


6. Berne Countries protecting the Author’s personal Rights outside 
the Copyright Law 


Some member countries of the Berne Union fulfill the requirements of 
Article 6bis of the Berne Convention by affording equivalent protection 
to authors under general laws for the protection of the personal rights of 
all individuals.* 

(a). Great Britain. The moral right as such is not part of the domestic 


88 Michaelides-Nouaros, op. cit. supra note5 at 116. It is, of course, open to question whether 
the rights to publish or to destroy a work are, if at all parts of the moral right, “positive” 
aspects of this right. Posthumous publication, or destruction of a work by the proprietor is 
permitted everywhere. 

5 Merson v. Banque de France, supra note 15. 

55 De Pitray v. Schatz, D.H. 1936.2.548. 

56 Brugnier Roure v. de Corton, Gaz. Pal. 1906.1.374, D.A. 1907, 137; see case of Mr. 
Taber of New York, in D.A. 1899, 111. 

Michaelides-Nouaros suggests, op. cit. supra note 5 at 332, that the exercise of the moral 
right after the author’s death should be, at least in part, the task of professional organiza- 
tions. 

57 Ulmer, op. cit. supra note 5 at 210. The German Supr. Ct. first denied that the moral 
right, if it existed at all, passed to the heirs. Heirs of Richard Wagner v. Earl of D., 41 RGZ 
43 (1898). Later the Court reversed itself: Heirs of Strindberg, Mueller v. Hyperion, 102 
RGZ 134 (1920). 

58 Ulmer, op. cit. supra note 5 at 210. 

8 Fox, The Canadian Law of Copyright (1944) says at 429: “It must be remembered 
that the International Conventions have no direct effect either in Canada or in the United 
Kingdom, as they have not been given any direct statutory effect.” See also id. at 431, 546. 
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British Law. The Report of the Copyright Committee of 1952 states 
in part: 


“219. We have headed this Part of our Report droit moral which we believe 
to be a term unknown to our jurisprudence. 

“220. We understand that in a number of Continental Countries specific 
legislation exists extending protection in respect of an author’s honour and 
reputation. In the United Kingdom protection is given by the common law, 
in addition to various statutory provisions. 

“224. We feel that in general many of the problems involved do not lend 
themselves to cure by legislative action, but are of a type that can best be 
regulated by contract between the parties concerned. Authors are already pro- 
tected at common law against anything amounting to defamation of character. 

“225. In a field so vague and ill defined it seems to us to be impossible— 
even if it were considered desirable—to frame legislative proposals to meet all 
possible problems. In general, the common law of this country provides ade- 
quate remedies, and in addition there are certain statutory remedies to meet 
particular and defined cases. For example, Section 7 of the Fine Arts Copyright 
Act, 1862, gives artists a measure of protection against the unauthorized alter- 
ation of their drawings or the fraudulent affixing of signatures to them. We 
recommend that this protection should be continued, and that [it] should be 
extended to apply also in the case of literary and musical works.” 


(b). Canada. Section 12 (5) of the Canadian Copyright Act, 1921,® 
provides: 


“Independently of the author’s copyright, and even after the assignment, 
either wholly or partially, of the said copyright, the author shall have the 
right to claim authorship of the work, as well as the right to restrain any dis- 
tortion, mutilation or other modification of the said work which would be 
prejudicial to his honour or reputation. 1931, c.8, 5.5.” 


This provision is practically the same as Article 6bis (1) of the Rome- 
Berne Convention. 


6 Hoffmann, Die revidierte berner Ubereinkunft (1935) 108, says that at the Rome Con- 
ference for the revision of the Berne Convention, the British and Australian delegates opposed 
any regulation of the moral right as contrary to British copyright and common law. They 
acquiesced when it was pointed out that the moral right was the equivalent of protection 
under the common law by action in tort. 

© Presented by the President of the Board of Trade to Parliament by Command of Her 
Majesty, October, 1952. 

® Chap. 32, RSC 1927, as amended by chap. 8, 1931, chap. 18, 1935, chap. 28, 1936, chap. 
27, 1938. See also § 26(2) Canad. Copr. Law. Cases on common law protection of authors’ 
personal rights in Canada and Great Britain are to be found in Part II of this study. 
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Mr. Fox, the well-known Canadian copyright expert, has said:* 


“That part of the section [12 (5), Copyright Law] is to some extent an illus- 
tration of the type of legislation that so often emerges from parliament—con- 
ceived in vagueness, poorly drafted, sententious in utterance, and useless in 
practical application. 

“.. Until judicial decision, which is as yet lacking, has considered the 
section, it will remain the same sort of pious parliamentary hope as S.11 of 
the Unfair Competition Act, 1932, ... which did nothing to the common law.” 


Presumably in Canada, as in Great Britain, the common law is thought 
to afford protection to the personal rights of authors. 

(c). Switzerland. Article 44 of the Swiss Copyright Law of 1922 refers 
protection of the moral right to the general provisions of the Civil Code 
and the Code on Obligations.* 

Thus, the principal basis for protection of ‘an author’s personal rights 
is Article 28 of the Civil Code** which states in part: Anyone whose 
personal rights are violated by an unlawful act, shall have the right to 
demand that such act be enjoined by the courts. This provision has been 
said to protect the paternity right, to enable an author to prevent un- 
authorized changes in, or other acts concerning his work that affect its 
value,®* and to defend his right of privacy.” In Switzerland authors as a 
class enjoy no preferential treatment as regards their personal rights, 
but the rights are protected in much the same manner and to the same 
extent as they are protected in this country by the common law.® 


8 U. of Toronto L. J. 1945-46, 126. See also: Fox, The Canadian Law of Copyright (1944) 
601, 602. 

“ Art. 27 to 29, Civil Code; Art. 49, Code on Obligations. See Bianco, Revue Suisse de 
la Propriété Industrielle et du Droit d’Auteur, 1952.2, 150. 

65 Egger, Annotations to the Swiss Civil Code, Art. 28, Note 26. 

® Buergi, 66 Zeitschrift fiir Schweizer. Recht 10 (Switzerland 1947). 

87 Tbid.; see Tuor, note 68, infra. 

In Kasper v. Widow Hodler, BGE (Swiss Fed. Courts) 40.2.127, July 20, 1944, the widow 
of a painter was held entitled to protection of her husband’s memory. Unauthorized exhibit 
of a painting depicting the well known artist on his deathbed was held an invasion of the 
widow’s right of privacy under Art. 28, Civil Code and Art. 49, Code on Obligations. 

In Mueller v. Rossi, BGE 71.4.225, Dec. 7, 1945, it was held that the Swiss law (§ 173, 
Penal Code) offered no protection to the artistic reputation, but only protected against defa- 
mation of an artist’s personal honor. Accord: In re Kupferschmidt, BGE 42.4.172, Oct. 18, 
1946. 

68 Tuor, Das schweizerische Zivilgesetzbuch (Swiss Civil Code) 70 (1948) states: 


The main principle on which our whole economic and legal system rests is the principle of 
personal freedom. This freedom, aside from the fact that its misuse is prohibited, is guaranteed 
to each person and provides protection against violation by others. This is the case not only 
where economic interests are violated, but also where there is damage to the personal rights 
of a person. The term ‘personality’ includes all rights, which are inseparable from the person. 
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Il. THE MORAL RIGHT AND THE LAW OF THE 
UNITED STATES 


Only a few writers have discussed the doctrine of moral right in rela- 
tion to the law of the United States.! Their conclusion, that the doctrine 
of moral right guarantees full protection of personal rights of authors, 
appears to be based more on the theoretical presentation of the doctrine 
by its European exponents than on its application by the European 
courts; conversely, the protection of authors’ personal rights in the 
United States is presented by them in the light of those court decisions 
most unfavorable to authors. 

The doctrine of moral right as such is not recognized in the United 
States as the basis for protection of personal rights of authors. Nor do 
our statutes provide for the protection of personal rights of authors as a 
class. The question is: how does protection given in the United States on 
other principles compare with that given abroad under the moral right 
doctrine? In order to find the answer, we shall consider our court de- 
cisions under the same headings used above in discussing the contents of 
the moral right. 


1. The Paternity Right 


There is no provision on the right of paternity in the American copy- 
right law. Protection of the right to the proper attribution of authorship 
is provided under the general principles of law regarding contracts, or 
torts such as invasion of privacy, libel, or unfair competition. 

The omission of an author’s name was considered in Clemens v. Press 
Publishing Co.? An author sold publishing rights to a story and the manu- 
script contained the author’s name, as did the galley proofs. The pub- 


lisher then refused to publish the story except anonymously. The court 
held: 


“Even the matter-of-fact attitude of the law does not require us to consider 
the sale of the rights to a literary production in the same way that we would 
consider a barrel of pork. Contracts are to be so construed as to give effect to 
the intention of the parties... . If the intent of the parties was that the de- 





They are: the right to life, physical and mental peace, freedom, honor, credit, name, and the 
right to privacy. 


In contrast thereto, the German Supreme Court, in 58 RGZ 24, Feb. 27, 1904 denied 
existence of a general right of personality. 

In Italy also, a general right of personality is not recognized. Sparano, Rassegna di 
Diritto Cinematographico, III, No. 1, Jan.—Feb. 1954. 

1 Supra Part I, note 1. 

*67 Misc. 183, 122 N.Y. Supp. 206 (1910). 
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fendant should purchase the rights to the literary property and publish it, the 
author is entitled not only to be paid for his work, but to have it published in 
the manner in which he wrote it. The purchaser cannot garble it or put it out 
under another name than the author’s; nor can he omit altogether the name 
of the author, unless his contract with the latter permits him to do so.... As 
I interpret the contract..., their intent was that...the defendant should 
publish [the work] under the author’s name. The action of the parties indicates 
the interpretation which they placed upon it. When the plaintiff presented his 
story to the defendant, it contained his name.... The galley proofs. . . had 
the plaintiff’s name printed upon [them]. The plaintiff... had the right to 
insist that the story should not be published except under his name.” 


Ellis v. Hurst® involved the unauthorized use of an author’s name. 
Defendants had published under the author’s true name the plaintiff’s 
non-copyrighted books which originally had been published under a 
pseudonym. The court granted the author an injunction for the follow- 
ing reason: 

“The name of the plaintiff was in no way used in connection with these 
publications until the defendants assumed to use [it] .... The plaintiff never 
granted to the defendants the right to use his name.... I think that he has 
the right to the protection of the statute‘ in order to prevent his own name 
being used . . . without his consent.” 





8 66 Misc. 235, 121 N.Y. Supp. 438 (1910); see Wittenberg, The Protection and Marketing 
of Literary Property (1937) 105. 

4N. Y. Civil Rights Law, §§50, 51. See Elliot v. Jones, 66 Misc. 95, 120 N.Y. Supp. 898 
(1910), aff’d 140 App. Div. 94, 125 N.Y. Supp. 119 (1910). 

5 In the “Mark Twain” case, Clemens v. Belford, Clark and Co., 14 Fed. 728, (C.C. Ill. 
1883), the court sustained a demurrer to complainant’s prayer to enjoin defendant from 
publishing the author’s sketches under his pseudonym “Mark Twain.” There was no question 
of copyright as the sketches were in the public domain; they had been previously published 
without copyright and under the same pseudonym. The court held that defendant would 
have had the right to publish the works under the author’s known real name, and no greater 
protection was due the author’s equally well known pseudonym. 

In an interesting dictum on the author’s personal rights the court said: 


“An author has the right to restrain the publication of any of his literary work which he has 
never published . . . (cit. om.]. So, too, an author of acquired reputation and, perhaps, a person 
who has not obtained any standing before the public as a writer, may restrain another from 
the publication of literary matter purporting to have been written by him, but which, in fact 
was never so written. In other words, no person has the right to hold another out to the world 
as the author of literary matter which he never wrote; and the same would undoubtedly ap- 
ply in favor of a person known to the public under a nom de plume, because no one has the 
right, either expressly or by implication, falsely or untruly to charge another with the com- 
position or authorship of a literary production which he did not write. Any other rule would 
permit writers of inferior merit to put their compositions before the public under the name of 
writers of high standing and authority, thereby perpetrating a fraud not only on the writer, 
but also on the public.” 


British law: Landa v. Greenberg, (1908) 24 T.L.R. 441; The “Sporting Times” Co. v. 
Pitcher Enterprise Co., (1912) Macg. Cop. Cas. 52; Maitland-Davison v. The Sphere and 
Tatler, (1919) Macg. Cop. Cas. 1928. 
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The use of an artist’s name in a distorted version of his work was at 
issue in Neyland v. Home Pattern Co.* An unauthorized crude reproduc- 
tion of a painting was used as an embroidery pattern and advertised as 
“straight from the painting” of the artist. The court held that merely to 
reproduce the painting without changes coupled with the artist’s name 
would not violate his right to the protection of his privacy although it may 
be an invasion of his copyright. However, to use his painting as a design 
of a sofa cushion and to employ his name, without permission, to further 
the sale of such design was held to be clearly a misuse of the artist’s work 
and name, and a violation of personal rights under section 51 of the New 
York Civil Rights Law. 

The use of a performer’s name in a distorted version of his performance 
was held objectionable in Granz v. Harris,’ discussed later in connection 
with the right to the integrity of the work. 

In De Bekker v. Stokes,® where the author was upheld as to his rights 
to the title and format of his contribution to a musical encyclopedia, 
the court implied a waiver of the author’s right to have his name appear 
on the work: “The plaintiff was not entitled to have his own name ap- 
pear in the book. There was no stipulation to expose the authorship. A 
name was chosen for the work. The parties are limited to it.” 


665 F. 2d 363 (2nd Cir. 1933). In this case the painting had been previously published 
with the artist’s permission in an article discussing the painter’s work. But the artist had 
given the defendant no permission to use the painting in any manner. In Curwood v. Affiliated 
Distributors, 283 Fed. 219 (D.C.S.D.N.Y. 1922) defendants, without authority, had mutilated 
plaintiff’s story in adapting it for a motion picture, but had given plaintiff as the author. 
The court granted an injunction against use of author’s name and title of the story. Accord: 
Packard v. Fox Film Corp. 207 App. Div. 311, 202 N.Y. Supp. 164 (1923). See also: Metro- 
politan Opera Association v. Wagner-Nichols Recorder Corp. 101 N.Y. Supp. 2d 483 (1950), 
107 N.Y. Supp. 2d 795 (Sup. Ct. 1951); Kerby v. Hal Roach Studios, 53 Cal. App. 2d 207, 
127 P. 2d 577 (1942). Harris v. Twentieth Century-Fox Film Corp., 43 F. Supp. 119 (D.C.S. 
D.N.Y. 1942); Lake v. Universal Pictures Co., 95F. Supp. 768 (D.C.S.D. Cal. 1950). 

Author’s right to prevent being given as author of a distorted work upheld: Drummond 
v. Altemus, 60 Fed. 338 (C.C. Pa. 1894). Relief granted under theory of unfair competition: 
Fisher v. Star Co., 231 N.Y. 414, (1921); under the theory of libel: Ben-Oliel vy. Press Pub. 
Co., 251 N.Y. 250, 167 N.E. 432 (1929); Gershwin v. Ethical Pub. Co., 166 Misc. 39, 1 N.Y. 
Supp. 2d 904 (1937). 

7198 F. 2d 585 (2nd Cir. 1952). 

$168 App. Div. 452, 153 N.Y. Supp. 1066 (1916), aff’d without op. 219 N.Y. 573, 114 
N.E. 1064 (1916). See also: Jones v. American Law Book Co., 125 App. Div. 519 (1908); 
Locke v. Gibbons, 164 Misc. 877, 299 N.Y. 188, afi’d without op. 253 App. Div. 887, 2 N.Y. 
Supp. 2d 1015 (1938). 

* I.e., in encyclopedic works authorship need not be attributed. For Canadian (and British) 
law see Fox, op. cit. supra, Part I, note 59 at 570: 


“The publication of any work under the name of an author, without his consent, which 
would injure his character or reputation would obviously constitute a libel (Lee v. Gibbins 
(1892) 8 T.L.R. 773; Glyn v. Weston Feature Film Co., (1916) 1 Ch. 261)..., and if the 
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False attribution of authorship was involved in D’Altomonte v. New 
York Herald Co.!° An author sued for libel and invasion of privacy as he 
had falsely been given as the author of a sensational story. It was held 
that using the plaintiff’s name as the author of such a story would expose 
him to ridicule and contempt and the defendant’s demurrer to the libel 
count was overruled. 

The case on the right of authorship cited most prominently by the 
critics of the United States law is Vargas v. Esquire, Inc." in which an 
artist sought to enjoin the reproduction of some of his paintings without 
authorship credit, and demanded damages for misrepresentation. The 
complaint was dismissed. The case turned on the court’s interpretation of 
a clause in the contract between the artist and the publisher of Esquire 
magazine which provided in part that “Vargas agrees . . . [that] the name 
‘Varga’, ‘Varga Girl’, ‘Varga, Esq.’, and any and all other names. . . used 
in connection with [the paintings] shall forever belong exclusively to 
Esquire, and Esquire shall have all rights with respect thereto.”’ The court 
found that “there [was] no ambiguity in the granting language, nor [could] 
there be an implied intention ... of the parties of any reservation of 
rights [of authorship] in the grantor . . . , and the fact that no reservation 
was contained in the contract strongly indicates that it was intentionally 
omitted.!” 

This decision may well be criticized on the ground that Vargas’ con- 
sent to the use of his name by Esquire did not necessarily convey the right 
to omit it altogether. The court could have implied a negative covenant, 
i.e., that the right to use the artist’s name carried with it the duty not to 
omit his name." But since a decision in favor of the artist could have been 





public is induced to purchase such work in the belief that it was the work of the author in 
question, and such author is damaged by loss of sales of his own work, he has a remedy by way 
of action for passing off (Miller v. Cecil Film Ltd. (1937) 2 All. E.R. 464).” 


10 208 N.Y. 596, 102 N.E. 1101 (1913), modifying 154 App. Div. 453 (1913). 

1164 F. 2d 522 (7th Cir. 1947). See also 166 F. 2d 651 (7th Cir. 1948) cert. denied 335 
U.S. 813 (1948); 81 F. Supp. 306 (D.C. Ill. 1948). Compare Susy Products, Inc. v. Greeman, 
105 USPQ 146 (N.Y. Sup. Ct. 1955). 

12 As to foreign jurisprudence Michaelides-Nouaros, op. cit. supra, Part I, note 5, says 
at 208: In the countries (such as France) where there is no provision regulating this question 
the solution depends on the interpretation of the contract ... [which may contain] an express 
or tacit clause.... 

1% Generally, U.S. courts tend to favor implied negative covenants. Williston, Contracts 
(1937 ed.) §1449. In Wood v. Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) Cardozo, 
J. said: “... The law has outgrown its primitive stage of formalism when the precise word 
was the sovereign talisman, and every slip was fatal. It takes a broader view today. A promise 
may be lacking, and yet the whole writing may be ‘instinct with an obligation,’ imperfectly 
expressed [cit. om.].” See also: Granz v. Harris note 20, infra. 
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reached under common law principles, it seems unjustifiable to attack 
the court, as one writer has done," for its refusal to adopt the moral right 
doctrine as such.'§ 

The protection of the paternity right by American courts'* may be 
summed up as follows: 

The author’s right to have his name appear in connection with a con- 
tractual use of his work has been upheld in the absence of a waiver of that 
right. The right may be waived by contract. (The Vargas case represented 
a finding, perhaps erroneous, of such a waiver.) For a contribution to 
encyclopedic works there is a presumption of waiver if the paternity right 
is not expressly reserved. 

The use of an author’s name in a distortion of his work, a false attribu- 
tion of authorship, and the unauthorized disclosure of an author’s name 
have been held to be torts under the law of libel, unfair competition, or 
the right to privacy. 


2. The Right to the Integrity of the Work 


The author’s right to prohibit changes made by others,!’ to a large 
extent, is upheld in the United States under the law of libel or unfair com- 
petition. Here, as in Europe, the cases usually turn on the question 
whether or not a contract permits changes. 

In De Bekker v. Stokes'* the court prevented the defendant from pub- 
lishing a work in a form other than that agreed upon. It had been stipu- 
lated between De Bekker and the Stokes Publishing Company that the 
plaintiff’s book should be published “in such style and manner as [de- 
fendant] shall deem expedient.”’ The Stokes Company, concurrently with 
making sales in the usual trade way, arranged with the defendant Uni- 
versity Society to publish the work as two volumes of a ten volume series 
as a result of which the sales increased. The court said: 


“It appears... that... the sales have been accelerated but the tenor of 
the agreement with plaintiff has not been kept. He has the right to insist that 


4 Katz, 24 So. Calif. L. Rev. No. 4, 375 at 412. 

1‘ There is no doubt that the court considered the allegation of a violation of the moral 
right in the light of a separate cause of action. The critics of the Vargas decision also tend 
to superimpose the moral right on the contractual commitments in the form of an additional 
abstract right which is inalienable in spite of any waiver in the contract. 

16 Tt should be noted that protection of the paternity right does not depend on copyright. 
This right exists as well in works in the public domain. 

1 As to the author’s affirmative right to make changes (which does not warrant further 
discussion here) Michaelides-Nouaros op. cit. supra, Part I, note 5 states, at 269, that the 
right may be exercised (a) before first publication, (b) when a new edition is prepared. See 
also: Ulmer, op. cit. supra, Part I, note 5 at 178. 

8 Note 8, supra. 














526 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


the Stokes Company should publish the book under the name of Stokes Ency- 
clopedia of Music, however advantageous to him some other form of presenta- 
tion to the public may be.... The plaintiff... has the right to preserve the 
identity of his creation.” 


In Curwood v. Affiliated Distributors the court said: 


“While scenery, action and characters may be added to an original story, 
and even supplant subordinate portions thereof, there is an obligation upon 
the elaborator to retain and give appropriate expression to the theme, thought 
and main action of that which was originally written .... Elaboration of a 
story means something other than that the same should be discarded, and its 
title and authorship applied to a wholly dissimilar tale.” 


In Granz v. Harris*° the defendants sold records of abbreviated versions 
of the plaintiff’s musical performance, describing them as presentations 
of the plaintiff. These unauthorized cuts coupled with the attribution of 
the abbreviated version to the plaintiff were held to constitute the tort 
of unfair competition, a breach of contract, and to violate the plaintiff's 
personal rights in regard to his reputation. The court said in part: 


‘ 


‘,...we think that the purchaser of the master discs could lawfully use 
them to produce the abbreviated record . . . provided he did not describe it as 
a recording of music presented by the plaintiff. If he did so describe it, he would 
commit the tort of unfair competition. But the contract required the defendant 
to use the legend ‘Presented by Norman Granz’.... This contractual duty 
carries by implication, without the necessity of an express prohibition, the 
duty not to sell records which make the required legend a false representa- 
tion.... As [specific] damages are difficult to prove, and the harm to the 
plaintiff’s reputation . . . is irreparable, injunctive relief is appropriate.” 


In a concurring opinion, Judge Jerome Frank stated: 


“T agree, of course, that whether by way of contract or tort, plaintiff (ab- 
sent his consent to the contrary) is entitled to prevention of the publication 
as his, of a garbled version of his uncopyrighted product. This is not novel 
doctrine: Byron obtained an injunction from an English court” restraining 
the publication of a book purporting to contain his poems only, but which 
included some not of his authorship [cit. om.].... Those courts... have 
granted injunctive relief in these circumstances: an artist sells one of his works 
to the defendant who substantially changes it and then represents the altered 


19 283 Fed. 219 (D.C.S.D.N.Y. 1922). See also: Manners v. Famous Players Laski Corp., 
262 Fed. 811 (D.C.S.D.N.Y. 1919). 

20198 F. 2d 585 (2nd Cir. 1952). 

21 Byron v. Johnston, (1816) 2 Mer. 29. 
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matter to the public as the artist’s product. Whether the work is copyrighted 
or not the established rule is that, even if the contract with the artist expressly 
authorizes reasonable modifications (e.g., where a novel or stage play is sold 
for adaptation as a movie), it is an actionable wrong to hold out the artist as 
author of a version which substantially departs from the original [cit. om.].” 


In Royle v. Dillingham™ the court said: 


“The plaintiff protests against the production of his play written pursuant 
to contract for the defendants, on the ground of unauthorized changes and 
modifications in the text and structural arrangement thereof. The defendant 
apparently concedes that the changes are of a substantial character, but 
justifies [his act] on the ground of waiver and consent. I... fail to find the 
claimed waiver or consent.... There is nothing... that establishes either 
the proof or the presumption of consent .... The defendant by his letter... 
explicitly states that he has accepted plaintiff’s play. All subsequent changes 
are dependent on the will of the plaintiff, whether its exercise be arbitrary or 
otherwise.” 


In Drummond v. Altemus® the court stated: 


“The complainant did send to a journal...and permit its publishers to 
print... reports of eight lectures..., but these did not give...a full and 
exact representation of these particular lectures, and of the remaining four 
lectures. .. [N]o report ... was furnished to the press or placed before the pub- 
lic. The defendant’s book is founded on the matter which had appeared in the 
[journal], and if that matter had been literally copied, and so as not to mis- 
represent its character and extent, the plaintiff would be without remedy; 
but the fatal weakness in the defendant’s position is that, under color of edit- 
ing the author’s work, he has represented a part of it as the whole, and even, 
as to the portion published, has materially departed from the reports.” 


In Prouty v. National Broadcasting Company™ defendant appropriated 
for broadcasting the title of the plaintiff’s novel and used its characters 
without the plaintiff’s consent. The plaintiff alleged that this was done in 
such a manner as to degrade the artistic quality and harmonious con- 
sistency of the novel. The court held: 


“If it should appear that in these broadcasts the defendant has appropriated, 
without plaintiff’s consent, plot and principal characters of the novel, and 
that use being made of her literary production was such as to injure the repu- 


#53 Misc. 383 (1907). 

360 Fed. 338, supra note 5. 

* 26 F. Supp. 265 (D.C. Mass. 1939). Criticized by Roeder, supra, Part I, note 1, because 
“the doctrine of unfair competition ... is designed to protect economic rights ... [and] it 
seems incongruous to expand it to the protection of purely personal rights.” 
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tation of the work and [the] author, and to amount to a deception upon the 
public, it may well be that relief would be afforded by applying well-recog. 
nized principles of equity which have been developed in the field known as 
‘unfair competition.’” 


The decision in the equity suit of Melodion v. Philadelphia School 
District® has been seized upon by the critics of the United States law as 
an example of the denial of the protection given by the moral right doc. 
trine.” The plaintiff, who had entered into a written contract with the 
School District of Philadelphia to do certain artistic work, averred that 
his models were so changed by direction of the superintendent of the 
school board that “‘as a result of the attribution of said [works] . . . to 
[plaintiff] and the general belief amongst artists and connoisseurs of art 
that said [works] are actually the creations of [plaintiff], he has been sub- 
jected to the ridicule and contempt of all, .. . who are familiar with the 
[works].” . 

The plaintiff asked for damages and demanded that the school be re- 
quired to tear down the altered work. 

As we interpret the decision, the court declared that the alleged damage 
to the artist’s reputation was a tort which, under a Pennsylvania statute 
regulating actions concerning public works? had to be litigated on the 
law side of the court. Therefore, the court declined jurisdiction. We are 
unable to concur in the view that this decision represents a denial of the 
author’s personal rights as such. It was an unfortunate coincidence that, 
because of the defendant’s status as a governmental agency, the plain- 
tiff had no remedy at law. 

In Crimi v. Rutgers Presbyterian Church in the City of New York?" the 
plaintiff had painted a mural in the defendants’ church. This mural was 
found objectionable and was obliterated. The artist brought action asking 
for equitable relief. 

The court held for the defendants after an extensive discussion of the 
artist’s moral right,?* and stated that all rights of an artist in regard to his 


25 328 Pa. 457, 195 Atl. 905 (1938). 

26 Roeder, supra, Part I, note 1, at 569 says: “‘At least one court ... has seen fit to deny 
altogether the existence of the [moral] right.” 

268 Act of April 8, 1846, P.L. 272, 17 P.S. §299. 

27 194 Misc. 570, 89 N.Y. Supp. 2d 813 (1949). See notes in 2 Ala. L. Rev. (1949-50) 268; 
Wash. U.L.Q. (1951) 124. 

* The court quoted Ladas, Roeder, and other writers on the moral right, and the French 
decision of the Court of Appeals in Paris in the case of Lacasse and Welcome v. Abbé Qué- 
nard, June 28, 1932, D.H. 1932.487. In that case a parish priest had accepted plaintiff's 
painting for his church, but the vicar general, on instructions by the bishop, had caused the 
paintings to be removed. Held, that the church was the property of the local diocese and that 
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reputation cease upon sale of his work. This statement seems to go too 
far, but on all other points the decision is in line with rulings abroad” 
that after acquiring title and possession the vendee may destroy a work 
if he is displeased with it. 

To sum up: Under the tort theories of libel or unfair competition the 
courts have held that in the absence of express contractual consent by the 
author, no changes in his work may be introduced that are not required 
by technical necessities of production or adaptation. However, complete 
destruction of a work which the author has unconditionally sold is not 
considered an invasion of the author’s personal rights. 


3. The Right to Create a Work 


We have previously pointed out that under the moral right doctrine 
the right to create a work refers to the author’s refusal to perform a con- 
tract. Where a personal contract of this nature is in question, American 
courts commonly refuse to decree specific performance, but will award 
damages.*° Negative covenants, on the other hand, may be enforced 
whereby an artist will be prevented from performing for another pro- 
ducer,** or an author from writing for a different publisher.*? There are 





the parish priest had no right to accept the paintings on behalf of the bishop, who had not 
been consulted. Painting the baptismal font was an injury to the property of another. Fur- 
ther, the artist had made no reservation of right, as against the ordinary right of a proprietor 
to dispose of his property and destroy it. 

Michaelides-Nouaros, op. cit. supra Part I, note 5, at 231 would permit destruction where 
it completely obliterates the artist’s original work, because in that case the “spiritual link” 
is broken. Desbois, op. cit. supra, Part I, note 5, at 607, doubts that the court in the Lacasse 
case would have sacrificed the artist’s right to the respect of his work with the same serenity 
if the mural had been painted with the consent of the ecclesiastical authorities. 

%See the French Lacasse case in the preceding note. The German “Rocky Island with 
Sirens” decision held against mutilation, but mot against destruction of the mural (see supra 
Part I, note 22. 

*® Corbin, Contracts (1951) §1184. Contracts to create and deliver a literary or artistic 
work are personal contracts. Ball, Law of Copyright and Literary Property (1944) 565; 
Fox, op. cit. supra, Part I, note 62 at 586. In Roller v. Weigle, 261 Fed. 250 (D.C. Cir. 1919), 
the court said that “It would be intolerable if a man could be compelled by a court of equity 
to serve another against his will,” citing Boyer v. Western Union Tel. Co., 124 Fed. 246; 
Shubert v. Woodward, 167 Fed. 47; Gossard v. Crosby, 132 Iowa 155, 109 N.W. 483. 

In Harms and Francis, Day and Hunter v. Stern, 222 Fed. 581, 229 Fed. 42 (2nd Cir. 
1916) it was held that an agreement to transfer for five years a publishing right in future musi- 
cal works was a valid and binding contract. “While the agreement could not be specifically 
enforced, it imposed upon [the composer] an obligation to perform it, and the breach of the 
agreement could be redressed in an action for damages.” See the decision in the French case 
of Whistler v. Eden supra, Part I, note 25. 

Lumley v. Wagner, 1 De G.M. and G. 604 (Ch. App. 1852); Duff v. Russell, 133 N.Y. 
678, 31 N.E. 622 (1892). 

® Tribune Association v. Simonds, 104 A. 386 (Ch. 1918). Whitwood Chem. Co. v. Hard- 
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numerous decisions granting injunctions against an artist’s or author’s 
serving a competitor where an award of damages for breach of contract 
was deemed an inadequate remedy.* 


4. The Right to Publish or not to Publish 


The right to publish a work or withhold it from publication is accorded 
under the copyright statute,** by common law copyright,® and under the 
concept of the right of privacy.** In the case of letters, the right is en- 
forced even against the recipient.*” 

While in England common law copyright has been abolished," the 
United States copyright statute provides: 


“Nothing in this title shall be construed to annul or limit the right of the 
author or proprietor of an unpublished work, at common law or in equity, to 
prevent the copying, publication, or use of such unpublished work without his 
consent, and to obtain damages therefor.*” 


This common law protection, together with the exclusive statutory 
right to publish and copy a copyrighted work adequately guarantees 
the author’s exclusive right to publish his work and to prevent others 
from publishing it without permission.*° 





man (1891) 2Ch. 416, has somewhat narrowed down the broad decision on enforcing negative 
covenants in Lumley v. Wagner, supra note 31. In Kennerley v. Simmonds, 247 Fed. 822 
(D.C. N.Y. 1917) it was held that a negative covenant not to write and publish similar works 
is not presumed unless indispensable. 

83 Cincinnati Exhib. Co. v. Marsans, 216 Fed. 269 (D.C. Mo. 1914); Shubert Theatre Co. 
v. Rath, 271 Fed. 827 (2nd Cir. 1922); Assoc. Newspapers v. Phillips, 294 Fed. 845 (2nd 
Cir. 1923); Erikson v. Hawley, 12 F. 2d 491, 56 App. D.C. 268 (1926). 

For Great Britain, accord: Ward, Look and Co. v. Long (1906) 2Ch. 550; Macdonald v. 
Eyles, (1921) 1 Ch. 631. 

For Canada, Fox, op. cit. supra, Part I, note 59, at 582, states that the rule restraining 
authors from doing anything to render publishers’ rights valueless by superseding the first 
work with another and publishing it through another publisher must be restricted to cases 
where the author commits actual infringement of the first work. 

%4 Title 17, U.S.C. §1, Act of July 30, 1947 (61 Stat. 652) as amended. 

35 See notes 39 and 40 infra. 

36 The right of privacy as a doctrine is not yet universally accepted. 1 Callmann, Unfair 
Competition and Trademarks (1945) 37. 

37 Gee v. Pritchard, (1818) 2 Swans. 402; Denis v. Leclerc, Supr. Ct., Territ, Orleans, 1811, 
1-3 Mart. 159; Baker v. Libbie, 210 Mass. 599, 97 N.E. 109 (1912). 

38 British Copyright Act, 1911, 1 and 2 Geo. 5, c. 46, Part ITI, §31. 

3 Title 17, U.S.C. §2. All commercial rights in the work after publication depend on statu- 
tory protection. Wheaton v. Peters, 8 Peters 591 (U.S. 1834). The personal rights of the 
author are not affected and are enforceable whether or not the work is published, or under 
statutory copyright. 

40In Millar v. Taylor, 4 Burr. 2303, 98 Engl. Rep. 201 (K. B. 1769) common law copy- 
right was held to be perpetual; the case was overruled in Donaldson v. Becket, 4 Burr. 2408 
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In Pushman v. New York Graphic Society*\ the New York Court of 
Appeals held that a common law copyright does not necessarily pass 
with the sale of a work of art, but that an artist, if he wishes to retain or 
protect this right, must reserve it when he sells a painting for purposes of 
publication. A common law copyright in unpublished works, possession 
of which is transferred but not for purposes of publication, always re- 
mains with the author or his legal successors. The recipient or possessor 
may keep or destroy, but may not publish the work.” 


5. The Right to Withdraw the Work from Circulation 


There is no provision in the United States copyright statute nor has 
any court decision been found permitting an author to withdraw his 
work from circulation after it has been published.“* The author must 
find relief, if any, either in an action in contract or tort. 


6. The Right to Prevent Excessive Criticism 


Not only authors, but any person whose reputation has been unjusti- 
fiably injured has an action for libel. The action, however, dies with the 
person and, unless the libelous attack reflects on the family, there may 
be no recovery after the death of the libelled person.“ 





98 Engl. Rep. 257 (1774). In Wheaton v. Peters, supra note 39, it was also held that common 
law copyright ends with publication. Until that event takes place the author has a common 
law action against anyone who publishes his manuscript without authority. Caliga v. Inter 
Ocean Newspaper, 215 U.S. 182 (1909). 

The right to publish includes, of course, the right to refrain from publishing. Wallace v. 
Georgia C. and N. Ry. Co., 94 Ga. 732, 22 S.E. 579 (1894). 

125 N.Y. Supp. 2d 32 (Supr. Ct. 1914), 39 N.E. 2d 249, (Ct. App. 1942). 

“Baker v. Libbie, 210 Mass. 599, 97 N.E. 109 (1912); Denis v. Leclerc, supra note 37; 
Grigsby v. Breckinridge, 65 Ky. 480 (1867); State ex rel. Clemens v. Witthaus, Circuit Judge, 
228 S.W. 2d 4 (Missouri 1950). 

In Chamberlain v. Feldman, 84 N.Y. Supp. 2d 713, 89 N.E. 2d 863 (1949) the Appellate 
Division of the New York Supreme Court held that independently of the sale of the manu- 
script the common law copyright or control of the right to reproduce belongs to the artist or 
author until disposed of by him and that, after the author’s death, his estate may enjoin 
publication of an unpublished manuscript. There was held to be no presumption of transfer 
of publication rights by virtue of transfer of the manuscript. 

Such as section 26, German Law on Publishing Contracts (permitting the author to 
buy back copies at the lowest trade price), or the Portuguese Copyright Law, Art. 29, under 
which an author may terminate his contract with the publisher where the latter has so modi- 
fied the work as to hurt the author’s reputation, or Art. 142 of the Italian Copyright Law. 
Article V, last paragraph, of the Universal Copyright Convention may possibly be considered 
as, at least, implied recognition of the right of withdrawal. It states: “The [translating] 
license shall not be granted when the author has withdrawn from circulation all copies of 
the work.” 

“There may be criminal libel of a deceased person. State v. Haffer, 94 Wash. 136, 162 
Pac. 45 (1917). The reason is that defamation of a dead person may be resented by relatives 
and tend to disturb the peace. 
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Criticism of literary or artistic works is permitted within the limits of 
“fair comment.” In Berg v. Printers’ Ink Pub. Co.** the court said: 


“Fair and legitimate criticism is always permitted upon any work to which 
the attention of the public has been invited. It would not be a libel upon the 
plaintiff to say that the product of his pen was not good. Whatever is written 
cannot be said to be libelous except something which decreases or lowers 
plaintiff in his professional character [cit. om.].... Criticism of another’s 
activities as are matters of public concern is fair, if the criticism, even though 
defamatory, is based on facts truly stated, ...is an honest expression of the 
writer’s real opinion or belief, and is not made solely for the purpose of causing 
hurt to the other.**: 4” 


7. The Right to Relief from any other Violation of the 
Author’s Personal Rights 


In Henry Holt and Co. v. Ligget and Myers Tobacco Co.‘* the court said, 
concerning quotation from a scientific book in a cigarette advertisement, 


45 54 F. Supp. 795, (D.C.N.Y. 1943), affi’d without op., 141 F. 2d 1022 (2nd Cir. 1944). 
See also: Battersby v. Collier, 34 App. Div. 347, 54 N.Y. Supp. 363 (1898); Shapiro, Bern- 
stein and Co. v. Collier, 26 USPQ 40 (D.C.S.D.N.Y. 1934). 

46 The court in the Berg case quoted from Triggs v. Sun Printing and Pub. Association, 
179 N.Y. 144, 71 N.E. 739 (1904): 

“The simple purpose of the rule permitting fair and honest criticism is that it promotes 
the public good, enables the people to discern right from wrong, encourages merit, and firmly 
condemns and exposes the charlatan and the cheat, and hence is based upon public policy. 
. .. Criticism never attacks the individual, but only his work.” 

“7 Roeder, 53 Harv. L. Rev. 554 at 572 objects to the rule that “the plaintiff must prove 
falsity, malice and damages. This is too harsh a rule,” and recommends adoption of the 
French rule giving the right to a reply in the same medium. We have numerous provisions 
of that kind. “Retraction” statutes have been passed in Alabama, Georgia, Kansas, Michigan, 
Minnesota, New Jersey, North Carolina, North Dakota, and Ohio, (also Illinois, repealed two 
years later). Nevada (Comp. Laws, 1929) and Ohio (Gen. Code 1926, §§6319-2 to 6319-9) 
have penal statutes, making it an offense for a newspaper to refuse to publish an answer. 

The right to reply, or to force retraction, may be an alternative to a libel action, but it is 
no substitute. Even in France it has not been so considered. A plaintiff in a tort action for 
violation of his moral right must also prove malice, injury, and damages. Dalloz, Code Civil 
(1946) Art. 1382, 1383, notes. 

A public charge that a reporter violated a confidence (Tryon v. Ev. News Assoc., 39 Mich. 
636 (1878)), or that an author is a museum piece and a literary freak (Triggs v. Sun Printing 
and Pub. Co., supra note 46) is libelous per se. There need be no proof of special damages. 

In Sullivan v. Daily Mirror, 232 App. Div. 507, 250 N.Y. Supp. 420 (1931) a newspaper 
article implied that plaintiff sports-writer had been paid to write a favorable critique of a 
boxer. Held a libel, as plaintiff’s honesty and loyalty to his paper and to the public was im- 
pugned. 

For excessive criticism see further: Cooper v. Stone, 24 Wend. 434 (N.Y. 1840); Dowling 
v. Livingstone, 108 Mich. 321, 66 N.W. 225, (1896); McQuire v. Western Morning News Co., 
(1903), 2K. B. 100; Spoener v. Daniels, 22 Fed. Cas. 934 (1854); Potts v. Dies 132 F. 2d 734 
(D.C. App. 1942). 

For British and Canadian law, Fox, op. cit. supra, Part I, note 59 at 594 et seg. 

48 23 F. Supp. 302 (D.C. Pa. 1938). 
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that the “publication was not one in the field in which [plaintiff] wrote 
nor was it a scientific treatise or a work designed to advance human knowl- 
edge. On the contrary, it is clear that the pamphlet intended to advance 
the sale of [defendant’s] product ... a purely commercial purpose. It 
cannot be implied that [plaintiff] consented to the use of his work for such 
a purpose.” 

In Kerby v. Hal Roach Siudios® the supposedly fictitious name as the 
sender of a letter advertising a motion picture was actually the name of 
an artist. The court held that “to suggest that a woman has written such 
a letter .. . is to impute to her a laxness of character [and] a coarseness 
of moral fiber ...; and to spread such imputations abroad, ... is an 
invasion of privacy.” 

In the Neyland case® the unauthorized commercial use of a work of 
art was also held objectionable as an invasion of the artist’s personal 
rights. 

The case of Shostakovich et al. v. Twentieth-Century Fox Film Corpora- 
tion® turned on the question whether musical works in the public domain 
may be reproduced on the sound track of a motion picture, the theme of 
which was in opposition to the composers’ political conviction. Appro- 
priate authorship credit was given to the composers, there was no dis- 
tortion of the works, and there was nothing in the film to indicate that 
its theme represented the composers’ convictions. The demand for relief 
was based on Section 51 of the New York civil rights law (invasion of 
privacy), and on allegations of defamation, the deliberate infliction of an 
injury without just cause, and violation of the plaintiffs’ moral right as 
composers. The court found no invasion of privacy as the works were in 
the public domain. It found no libel and no injury as the works, being in 
the public domain, could be reproduced without permission and had, in 
fact, been faithfully reproduced. Concerning the allegation of a violation 
of the composers’ moral right by the reproduction of their works in an 
inappropriate manner, the court asked: “Is the standard to be good taste, 
artistic worth, political beliefs, moral concepts, or what is it to be?” 

The Shostakovich case has been pointed to by some writers as demon- 


53 Cal. App. 2d 207, 127 P. 2d 577 (1942). 

© Supra note 6. 

196 Misc. 67, 80 N.Y. Supp. 2d 575 (1948), aff’d by memorandum opinion 275 App. 
Div. 692, 87 N.Y. Supp. 2d 430 (1949). 

* The credit line read: ‘“music—from the selected works of the Soviet Composers—Dmitry 
Shostakovich, Serge Prokofieff, Aram Khachaturian, Nicholai Miashovsky, conducted by 


Alfred Newman,” (italics added)—making it obvious that the music was mot composed for 
the film. 
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strating the failure of our courts to protect the personal rights of authors, 
The court has been criticized for not considering the matter from the 
composers’ point of view. In our opinion, the court asked a pertinent 
question. Even the European exponents of the moral right doctrine dis- 
agree as to whether the right should be based on a subjective or objec- 
tive evaluation of the facts, while the European courts nearly always prefer 
the latter.“* Were we to assume—as do the critics—that the circum- 
stances under which the compositions were used were “obviously inap- 
propriate,” the answer would be equally obvious. But that is the whole 
question: was the use inappropriate, solely because the theme of the 
film ran counter to the composers’ political beliefs, there being nothing in 
the film to associate the composers’ beliefs with its theme. 

Judge Frank said in Granz v. Harris** in regard to the doctrine of moral 
right: 


“A new name, a novel label expressive of a new generalization, can have im- 
mense consequences. ... But the solution of a problem through the invention 
of a new generalization is no final solution. The new generalization breeds new 
problems. Stressing a newly perceived likeness between many particular hap- 
penings which had theretofore seemed unlike, it may blind us to continuing 
unlikenesses. Hypnotized by a label which emphasizes identities, we may be 
led to ignore differences. ... For, with its stress on uniformity, an abstraction 
or generalization tends to become totalitarian in its attitude toward unique- 
ness.” 


To arm a composer with the right to suppress the use of his music ina 
film because he disapproves of the political view expressed in the film, 
would come close to censorship and would have little, if anything, to do 
with the protection of his personality.** 


88 Katz, supra, Part I, note 1 at 414; Simpson and Schwartz, “Equity” Annual Survey of 
Am. Law (1948) 642 at 657. 

Mr. Katz’s hypothetical analogy of including the judge’s opinion in a collection of opinions 
of “radical” judges seems to miss the point: publication of such a work in this country may 
be libel. In Derounian v. Stokes, 168 F. 2d 305 (10th Cir. 1948), it was held that an impu- 
tation of disloyalty to the country in a national crisis is an actionable libel. Accord: Grant 
v. Reader’s Digest Ass’n., 151 F. 2d 733 (2nd Cir. 1945).—But why should the judge care, 
or what could he do, if the collection were published in Russia? 

& See the Barillet case supra, Part I note 48. Plaisant, supra, Part I, note 40, No. 15, 
says: The Supreme Court [of France] has formally held on May 14, 1945, that the exercise of 
moral right is subject to control and to evaluation by the courts. 

55 Supra note 20. 

56 The Shostakovich case was litigated in France in 1953 under the style of Soc. Le Chant 
du Monde v. Soc. Fox Europe and Soc. Fox Américaine Twentieth Century, Ct. App. Paris, 
Jan. 13, 1953, D.A. 1954, 16, 80. The facts were as follows: 

On July 7, 1949, plaintiff caused the film “Le Rideau de Fer’ (Iron Curtain) to be seized 
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Ill. SUMMARY 


In the preceding pages three questions have been examined: What is 
the moral right? What protection is accorded the moral right in the 
countries which have adopted the doctrine? And what protection, if any, 
exists in the United States for the personal rights of authors which, under 
the doctrine, constitute the components of the moral right? 

Article 6bis of the Berne Convention provides in paragraph (1) that 
the author shall have the right, during his lifetime, to claim authorship 
in his work and to object to any violation of the integrity of his work 
which would be prejudicial to his honor or reputation. This provision con- 
tains its own limitation, for a violation is not actionable unless there is a 
prejudice to the author’s professional honor or reputation. Whether or 
not there is such prejudice is to be determined by the court, and not by 
the author. At the present time, Article 6bis of the Berne Convention 
seems to represent the limit of agreement among the adherents to the 
moral right doctrine, because most aspects of the moral right, such as its 
nature, it components, and its duration are still far from crystallized. 

Some writers have claimed for the doctrine of the moral right a broad 
scope which, however, has not yet emerged from the theoretical stage, 
and which has not found expression in the court decisions of the “‘moral 
right countries.” The judicial enforcement of the moral right as such, 
whether based on statutes or, in the absence of any pertinent statutory 
provision (as in the French law), on court interpretation of the doctrine, 
rarely goes beyond recognition of the paternity right, and of the right to 
prevent changes in the work which the court, in its own opinion, con- 
siders to be prejudicial to the author’s honor or reputation. The European 
courts, almost without exception, have refused to yield to attempts by 
authors to invoke the moral right on grounds untenable by objective 
standards. Manifestly, most courts in the “moral right countries” are 





The lower court, on May 31, 1950, ordered the confiscation to be lifted and adjudged the Soc’ 
Le Chant du Monde liable for damages in the amount of $9,000.00. 

On appeal, it was held that plaintiff, as assignee of the composers, was entitled to sue for 
copyright infringement; that Russians enjoyed copyright in France regardless of the lack of 
reciprocity; and that, under the copyright law of 1793 seizure was in order. 

In regard to the moral right the court held that there was “undoubtedly a moral damage.” 
This moral damage, together with the copyright infringement, was thought to be worth 
$5,000. The film was again seized under Art. 3 of the copyright law of 1793 for infringement. 

For British and Canadian law, Fox, op. cit. supra, Part I, note 59 at 569: 


“In a proper case the author has the right to sue for damages to his reputation. Archhold 
v. Sweet, (1832), 1 N. and Rob. 162; Angers v. Leprohon, (1899), 22 Que S.C. 170. . . . Despite 
the great number of novels and other works which are grossly mutilated in transcribing them 
into cinematographic productions, no case is on record of this section [12 (5). Can. Copyr. 
Law] having been invoked.” 
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not so impressed by the theories of the textwriters as to ignore contractual 
obligations and the equities on each side of the case. 

The other rights claimed by some writers to be components of the moral 
right are not recognized as such in the Berne Convention. These other 
rights either have been protected on principles other than the moral 
right or have not been the subject of litigation. Thus, the right to create 
a work or to refuse to do so is merely a matter of denying specific per- 
formance of a contract to create and deliver a work; and the author is 
none the less liable for breach of contract. The right to publish a work 
usually is considered a property right rather than a component of the 
moral right. Where the author refuses to fulfill his obligation under a 
publishing contract, an interpretation of the contract by the court is 
necessary to settle the question. The right to prevent ‘“‘excessive”’ criti- 
cism, and the right to prevent any other attack on the author’s “special” 
personality are enforced under the law of defamation, libel or slander, or 
on some other tort principle unconnected with the copyright law. The 
right to withdraw a work from circulation apparently has not been 
litigated in connection with the moral right. 

The question of duration of the moral right is also controversial. Under 
the German law, present and proposed, the moral right terminates with 
the copyright, i.e., fifty years after the death of the author. In French 
jurisprudence and the latest French draft copyright law, the moral right 
is independent of the copyright term, and presumably lasts forever. 
Under the laws of Great Britain and Switzerland personal rights of the 
author terminate with his death. The Berne Convention provides for 
protection of the author’s moral right during his lifetime; after his death, 
according to paragraph (2) of Article 6bts, protection of the moral right 
may exist “insofar as the legislation of the Countries of the Union per- 
mits.” 

Despite strenuous efforts by the proponents of the moral right doctrine 
during the last thirty years, progress toward a uniform incorporation of 
the moral right in the copyright laws of the Berne countries has not been 
impressive. Some of the member countries of the Berne Union specifically 
protect the moral right as such (e.g., Austria, Italy, Portugal), or recog- 
nize it in dispersed provisions concerning one or more of the components 
of the moral right (e.g., Belgium, Germany, Netherlands), or provide 
such protection through recognition of the moral right by the courts 
without benefit of statute (e.g., France). Other Berne countries protect 
the moral right of the author only to the extent that, and in the same 
manner as, personal rights of all persons are recognized (e.g., Great 
Britain, Switzerland). 
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The fact that the latest French’ and German? draft copyright laws 
reflect widely divergent theories on the moral right makes it apparent 
that an agreement on the principles of the doctrine is not to be expected 
in the foreseeable future. However, recent writings of European authors 
on the subject show a tendency to reduce to more acceptable proportions 
the formerly excessive claims made for the moral right and to consider, 
toa greater extent, the practical requirements of publishers and users of 
literary and artistic works. 

Much confusion concerning the doctrine has been created by the claim 
that the moral right is inalienable, whatever may happen to the property 
aspects of the copyright. Actually, the moral right is inalienable only in 
the sense that, like all personal rights, it is not capable of transfer by sale 
or gift. But there is no effective rule of law which prevents an author 
from waiving one or more of the components of the moral right. While 
the courts in the “moral right countries” generally do not construe con- 
tracts as implying a tacit waiver of the moral right, there seems to be no 
decision voiding an agreement which expressly and unambiguously waives 
those personal rights that comprise the moral right. Moreover, in some 
situations there is a legal presumption of a waiver of the paternity right 
or of the right to prevent changes which may prejudice the author’s pro- 
fessional standing. Thus, in the case of collective works, such as news- 
papers or encyclopedias, the paternity right, and sometimes the right to 
prevent changes, is presumed to be waived. Further, in the case of an 
adaptation of a work for a different medium, such changes as are reason- 
ably required by the medium are held to be authorized. 

Without using the label “moral right,” or designations of the com- 
ponents of the moral right, the courts in the United States arrive at much 
the same results as do European courts. Substantially the same personal 
rights are upheld, although often under different principles. Also, sub- 
stantially the same limitations are imposed on these rights, frequently on 
the same basis.*? Thus, both here and abroad: 

(1) An author has the right to be given credit in the publication, per- 
formance, adaptation or other use of his work; but he may waive this 
right. For some types of publications, such as an author’s contribution to 


a collective work, this right is presumed to be waived unless specifically 
reserved. 





'May, 1953. 

* March, 1954. 

* We come to the final conclusion that, under different names and by different procedures, 
the Anglo-Saxon law resembles the French law more than may seem at first blush. To arrive 
at this conclusion we simply have to forget whether the moral right is or is not subject to 
alienation. Plaisant, supra, Part I, note 26, No. 22. 











538 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Conversely, an author has the right to restrain the use of his name in a 
work that is not his, or in a distorted version of his work; but he may waive 
this right. 

(2) An author has the right to prevent prejudicial changes in his work: 
but he may waive this right. When he authorizes the use of his work in a 
different medium, he is presumed to have consented to the changes neces- 
sary to adapt his work to that medium. 

(3) An author cannot be compelled to perform his contract to create a 
work; but he will be liable in damages for breach of such a contract. 

(4) An author has the right to publish his work or to withhold it from 
publication; but he may assign or license this right. 

(5) An author may prevent defamation of character (the “excessive 
criticism” of the moral right doctrine), and unfair use or misuse of his 
work by an action in tort, such as defamation, libel, slander, or unfair 
competition. 

Judge Frank concluded in the case of Granz v. Harris‘ that there were 
adequate grounds in the common law for enjoining distribution of a dis- 
torted version, and hence there was no need to resort to the doctrine of 
moral right as such. We believe that this is generally true for all aspects of 
the personal rights of authors, and that common law principles, if cor- 
rectly applied, afford an adequate basis for protection of such rights. In 
our view, the contention of some writers that the author’s rights of per- 
sonality are not sufficiently protected in the United States, and the 
belief that there is an irreconcilable breach between European and 
American concepts of protection of authors’ personal rights, seem to be 
dispelled by close scrutiny of the court decisions here and abroad. While 
a few American courts may be thought to have been remiss in protecting 
authors’ personal rights (especially in finding implied waivers in am- 
biguous contracts), such decisions are exceptional and may be consid- 
ered erroneous under common law principles. Given the same facts, the 
large majority of courts, in America and abroad employ the same reason- 
able and equitable standards for the protection of authors’ personal rights. 
This similarity of protection has been obscured by the differences of ap- 
proach and terminology. There is a considerable body of precedent in the 
American decisions to afford to our courts ample foundations in the 
common law for the protection of the personal rights of authors to the 
same extent that such protection is given abroad under the doctrine of 
moral right. 


4198 F. 2d 585 (2nd Cir. 1952) (concurring opinion). 
5 Katz, supra, Part I, note 1 at 421. 
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BARNA HORVATH 


Rights of Man 


Due Process of Law and Excés de Poxuvoir 


-_ IN WORLD HISTORY the idea of rights of man has promised 
hope to mankind. On each occasion, hope was born of cruel reality—the 
plight of the American colonies on the eve of the War of Independence, 
the tensions in French society on the eve of the Revolution, and the 
despair of the victims of totalitarianism on the eve of the unconditional 
surrender at the end of the Second World War. Ever-increasing difficul- 
ties, however, impede full realization of this hope and its effective im- 
plementation, which in this sense have become utopian. In this unusually 
large gap between idealism and realism, human rights serve as catalysts 
of legal development, inspiring for the protection of such rights the prac- 
tical measures that form the core of the problem so far as the jurist is 
concerned. Accordingly, in applying the comparative method to con- 
sideration of this subject, after a brief survey of the philosophical and 
analytical problems, our discussion will be centered on the classical safe- 
guard of human rights, the judicial process—on the Anglo-American “due 
process of law” and the French methods of administrative adjudication 
as developed by the Conseil d’Etat by means of the recourse for excés de 
pouvoir, as practical measures of protection. 


RIGHTS OF MAN AS CATALYSTS 


The very term “rights of man” is of American origin, and by no means 
one of mere terminological significance.! According to Georg Jellinek, 


BarNnA HorvatH is Visiting Professor of Law, The Graduate Faculty of Political and So- 
cial Science, The New School for Social Research. 

1TIt was first formulated by James Otis in 1764: “Nor do the political and civil rights of 
the British colonists rest on a charter from the crown. Old Magna Carta was not the beginning 
of all things, nor did it rise on the borders of chaos out of the unformed mass. A time may 
come when parliament shall declare every American charter void; but the natural, inherent 
and inseparable rights of the colonists, as men and citizens, would remain, and whatever be- 
came of charters, can never be abolished till the general conflagration.” The Rights of the 
Colonies Asserted and Proved, 1764. Quoted by Georg Jellinek, Die Erklirung der Men- 
schen- und Biirgerrechte, 1895, 4th edition 1927, p. 66. Of other works treating fundamentals 
the following should be mentioned: Brunet, La garantie internationale des Droits de l’Homme 
d’aprés la Charte de San-Francisco, Geneva, 1947; Cassin, La déclaration universelle et la 
mise en oeuvre des droits de "homme, Recueil des cours, Académie de droit international, 
1951, p. 241-367; Drost, Human Rights as Legal Rights, Leyden, 1951; Gurvitch, La déclara- 
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the ideas of Locke, and those of natural law doctrine in general, under- 
went a notable change with James Otis. This change, heralding the 
classical declarations, is expressed in the idea that the individual retains 
certain rights of his own, which are conceived of as the conditions set by 
him for his entering into society, even after the “state of nature” is 
replaced by “civil government,” rights that do not originate with the 
state. These rights are not sacrificed to the majority, nor to the “general 
will,” as with Rousseau. Nor do they vanish into mere limitations of 
state power, which, according to Pufendorf, may be violated, or, if not 
violated, then at least circumvented if so required by the end of the 
state, as proclaimed by the doctrine of raison d’ état. 

This American experience was a new departure, a venture in legal 
thought, fostered by conditions in which natural law had a great impact 
on legal and political thinking. It was characterized by a novel conception 
of the relation between law and right, as summed up in the Declaration 
of Independence, proclaiming the primacy of rights over governments, 
described as mere instruments to secure rights, and declaring the right 
of the people to alter or to abolish these instruments whenever they be- 
come destructive of their ends. Never before had such a conception of 
natural law existed in Europe! It was in America, that the Bill of Rights 
was first envisaged as pure natural law in positive dressing. This identified 
positive law with the open horizon of legal experience and vision which 
characterizes the modern conception of natural law.* 

Implied in this conception were inferences that, in part at least, later 
found explicit expression: (1) Human rights are merely declared or 
enumerated in, whereas the framework of government is established by, 
the Constitution. (2) An imperfect enumeration and, in particular, inade- 
quate definition of rights may result in authorizing the violation instead 
of assuring the protection of human rights. (3) Rights not enumerated, or 





tion des droits sociaux, Paris, 1946; Lauterpacht, International Law and Human Rights, 
New York, 1950; Maritain, Les droits de ’homme et la loi naturelle, Paris, 1945; Human 
Rights, Comments and Interpretations, A Symposium by UNESCO, London, 1949. 

2 Felix Kaufmann, a stern critic of the methodology of social sciences, has found the fault 
of natural law doctrine, mot in its denial of the positivist thesis that all law is valid by enact- 
ment only, but rather in attributing necessary validity to particular dogmas, timebound but 
believed to be forever just and self-evident. See his Methodenlehre der Sozialwissenschaften, 
1936, p. 301; American edition: Methodology of the Social Sciences, New York, 1944. Thus, 
it follows that natural law is but the ‘open horizon’ of legal experience; as in philosophy ‘i- 
dependent reality’ is but the open horizon of sensual experience. Any formulation or enumera- 
tion of human rights is, therefore, merely ‘a finite shot at the infinite.’ But these finite shots 
are justified insofar as they widen the horizon and conquer new fields of legal experience, by 
tapping the inexhaustible resources lying beyond the already conquered. The American ex- 
perience, in the legal field as elsewhere, has been that of the pioneer, pushing forward the 
frontiers and cultivating more and more of the wilderness. 
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imperfectly expressed, are nevertheless retained by the people (Ninth 
Amendment). (4) The duty to respect the human rights of others is the 
reverse side of our own rights, which are to be respected by others, 
including the community (Universal Declaration, Article 29). (5) All 
other legal duties and rights are contingent on agreements freely entered 
into, but as such, still retain a certain human right aspect. (6) This 
aspect is correlative to the significance of legal rights as safeguards of 
human rights. (7) The Bill of Rights, as well as the retained human rights, 
isa kind of “higher law,” which controls the framework of the govern- 
ment and all laws established under the Constitution (this is the germinal 
idea of due process, including judicial review of legislation); hence, legal 
rights which violate the Bill of Rights are null and void because uncon- 
stitutional. 

As this list may illustrate, different levels may be distinguished ac- 
cording as less than human rights are enjoyed or respected (low level); 
or more (high level), or neither less nor more (mid-level). Thus, the 
catalytic effect of the idea of the Rights of Man, both in theory and in 
practice, establishes a scale to estimate the mutual adjustment of law 
and justice, of law and government, of right and duty, and of the in- 
dividual and the group—a legal calculus for weighing the merits of any 
legal issue. 

In the historical realization of the human rights idea, the methods of 
drawing this calculus with reference to its best institutional safeguards 
have differed. While in the American system these safeguards are perhaps 
the most articulate, in France and in Switzerland, under the inspiration 
of Rousseau, legislative power has not been as perfectly checked, nor 
has the executive been as perfectly controlled, by the judicial. Even in 
England, the country of the most admirably smooth-working safeguards, 
legislative power has remained uncurtailed by limitations imposed either 
by a written constitution or by judicial review. In Germany, the Weimar 
Constitution has established certain guarantees of “fundamental rights,” 
safeguarded by a Staatsgerichtshof. The separation of “judicial” and 
“administrative” adjudication, for historical reasons most marked in 
France, but prevalent in Germany and a number of other countries as 
well, further differentiates the methods of protection. Moreover, Germany 
is at present the testing-ground, so to speak, of the most advanced West- 
ern, American, English, and French methods for the enforcement of 
“fundamental rights;” the result has been a somewhat bewildering variety 
of courts, judicial and administrative, federal as well as state, with a 
single Bundesverfassungsgerichtshof for judicial review. 


*Cf. Kern, Geschichte des Gerichtsverfassungsrechts, Miinchen, 1954; Menger, System 
des verwaltungsgerichtlichen Rechtsschutzes, Tiibingen, 1954. 
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While this differentiation of methods in the West still preserves, and 
sometimes even reinforces, the initial impact of the “Rights of Man” 
idea, Soviet theory and practice has developed a sharply contrasting 
theory of human rights, involving among other basic philosophical and 
analytical problems, the primacy of individual or of social rights.‘ Ac. 
cording to this theory, the constant element in human rights is the 
effort that gives them “perennial timeliness,” whereas the varying 
translations of this effort into concrete postulates are historically time- 
bound. However, this conception is inadequately and uncritically inter- 
preted along the lines of historical materialism in terms of class war. 
Thus, although it is acknowledged that the classical declarations were 
sincere and adequate expressions of the claims of the middle class, en- 
gaged at the time in the struggle with feudalism for commanding pos: 
tions of power, it is an inadequate explanation of the subsequent develop- 
ment to pretend that, once capitalism had won power, the attitude of 
this same middle-class towards human rights relaxed and became en- 
tirely hypocritical, and that in consequence human rights began to in- 
volve only the interests of the proletariat. The subsequent, and final, 
change in the character of human rights is explained by the myth of the 
creation by the working class of the classless socialist state. The change 
thus brought about is profound: the emphasis is no longer on legal rules 
binding legislation and administration, but on the social system that 
makes these rights available to all. Concomitantly, the classical individual 
rights are thrust into the background, their place being taken by social- 
economic rights since without these individual rights are of no avail. 
In short, human rights are handed over by the legal to the social system, 
by jurisprudence to sociology; their yardstick is no longer the legal rule, 
but the data and figures of statistics. 

In support of this view, and in order to make this miraculous change 
more believable, it is suggested that the opposition between the individual 
and the community is dissolved in this course of social development. The 
difference between the masses and the state disappears, and their legally 
regulated relationship turns into a kind of collective consciousness or 
responsibility. Thus, the duties of Soviet citizens go beyond the limits 
of the hitherto recognized and strictly legal duties; they become in part 
the free, voluntarily undertaken discipline of the workers, and in part a 
portion of the realm of morality. 


‘Cf. Szab6, Emery, The Meaning of Human Rights Today (in Hungarian), Budapest, 
1948, Pp. 240. This is an exceptionally candid, scholarly statement, well schooled in the pet- 
tinent literature of both the West and the East, written at a time when genuine understanding 
was still hoped for. The author holds the chair of legal and political philosophy at the Univer- 
sity of Budapest. 
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This doctrine merely applies the well-known Marxian thesis of the 
“withering away” of the state to the problem of human rights. Accord- 
ingly, the basic and decisive criterion of this interpretation is the primacy 
of group rights and the concomitant dissolution of law into collective 
group morality. Except for their diverse ideologies, there is a striking 
similarity between the Communist and the Fascist cults. Both pretend 
to “include” individualism in their doctrine, or to “surpass” the con- 
flict between individualism and collectivism. Hidden in the mists of 
these various myths is the analytical problem of the vast difference in 
the structure and, consequently, in the enforcement of individual and 
social rights. 

Yet this doctrine, in its ingenious application to postwar conditions, 
became the lever of Communist world revolution. For even though this 
view would liquidate the significance of human rights in national law, 
and today render obsolete instruments comparable to the French Declara- 
tion, the idea may open a new chapter in international law. Of this, the 
preliminary condition is said to be a social system precluding the reap- 
pearance of Fascism, which in turn is sanctimoniously singled out as the 
system that amounts to the full denial of human rights. The purpose of 
the International Declaration of Human Rights is summed up, therefore, 
in the demand that the rights therein contained be exercised, not in the 
interests of Fascists or warmongers, but only in the cause of democracy. 
With an eye to the international character of the Declaration, prohibition 
of discrimination between nations, equal rights of national groups and 
races, and the rights of minorities head the list. The basic doctrine is 
validated by changing most of the human rights, such as free speech and 
free press, freedom of assembly and association, into group rights, which 
serve trade union and democratic social forces in their fight against the 
remnants of Fascism. The transformation of human rights into group 
rights is called the ‘‘nerve” of an international declaration. The first task, 
accordingly, is to declare the rights of the various oppressed or oppressible 
groups, because only by respecting these group rights, which are basic 
also from an international point of view, will individual rights be ade- 
quately safeguarded. Finally, relying on the experience of the second 
World War, and pointing to the connection between aggressive war and 
the violation of human rights, international criminal justice, following 
the Nuremberg principles, is proposed; this would exclude any other 
committee or court proceedings that would merely report or adjudicate 
individual cases. It follows from the whole argument that the enforce- 
ment of human rights depends not upon judicial annulment of excesses 
of power in particular cases, but only on the creation of the preliminary 
conditions of their enjoyment. On the Nuremberg principles, interna- 








544 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


tional protection of human rights, also in peacetime, would not be con- 
cerned with individual acts, however grave or slight, but with the entire 
policy of a state with regard to human rights. 

It is to be admitted that the argument relating to postwar interna- 
tional protection, has some merit. The primary object of international 
law is the protection of the rights of nations, that is, group rights. More. 
over, it does not follow from the common war effort against Fascism, 
and from the common judicial effort to punish war criminals, that hence- 
forth each individual violation of human rights should be submitted to an 
international jurisdiction. What does follow, however, from the historical 
precedent of Nuremberg, is the so-called “‘strategic conception of inter- 
national protection,” that is, action against a nation preparing for 
aggression by the systematic oppression of human rights. Communist 
thought on this point is the more remarkable as their definition of the 
international delict fits almost exactly the facts of their proclaimed aim 
of world revolution. Yet this aim, differing by a hairbreadth from that of 
Fascism, in their view suffices to justify as a means any curtailment of 
human rights, i.e., all crimes against humanity that are committed not 
by Fascists but by Communists. 

The Soviet attitude on human rights in the United Nations is similarly 
circuitous. For example, in the case of South African apartheid, they 
justify the rejection of the plea of domestic jurisdiction, to which no 
power clings more steadfastly than they, because apartheid is contrary 
to the principles of national legislation, as well as to the United Nations 
charter; also, there is no reliable instrument in South African national 
law whereby remedial action might be taken.* However, more is involved 
in the apparently conflicting Soviet attitudes concerning international 
measures of implementation. On the one hand, they reject all such 
measures, except that requesting governments to enact laws to guarantee 
the rights agreed upon; on the other hand, they alone asked that the 
Declaration include obligations which would bind the states to imple- 
ment these rights, while other states were satisfied to limit it to the 
modest “‘common standard of achievement.”’ These Soviet attitudes are 
reminiscent of the traditional, conservative attitude of international law, 
just as certain features in the Communist theory of group rights are 
reminiscent of nationalism and Fascism. Even more amazing is the 


5 A/PV: 212, May 14, 1949. Cf.: Wilhelm, Morris W., The Soviet Position on the Problem 
of Human Rights in the United Nations; thesis submitted to the Graduate Faculty of Political 
and Social Science, The New School for Social Research, New York, 1953, for a careful analy- 
sis on the basis of a wealth of documents on the doctrinal, political, and propaganda motives 
of the Soviet attitudes. 
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staunch advocacy of the most progressive principles of procedural due 
process, surprisingly with weaker emphasis on the dependence of these 
principles on social rights than on the functional treatment of free speech, 
free press, freedom of assembly and association. Of course, due process is 
advantageous to Communist activities abroad, while at home it is ren- 
dered innocuous by national legislation. Even where the defence of the 
Soviet position must have been most embarrassing, as in cases of the vio- 
lation of human rights by the three satellites, forced labor in Soviet 
corrective camps, genocide of political groups, censorship, denial of free- 
dom of movement to Soviet wives of foreign citizens, it is remarkable 
that these all fall into a pattern, once the “functional” view predicating 
the primacy of the group over the individual, and of social rights over 
individual rights, is adopted. Thus, it seems to be only logical to see the 
mote in your neighbor’s eye, not the beam in your own. 

Indeed, the best evidence of the catalytic effect of the human rights 
idea is in the current debate before the United Nations. Here, diplomatic 
art combines with doctrine and propaganda to spotlight the realities in 
systems that fall short of the idea, at the same time disclosing hidden 
affinities. It is easy to point out the gross fallacies in the Communist 
doctrine of human rights; it is less obvious that, shorn of ideology and 
extremist formulation, they have an appeal far beyond their camp. 
This is why it is so important to clarify their main points: primacy of 
group rights and substitution of group morality for law. 

It is, of course, not true that the opposition between the “masses” 
and the state, that is, between the individual and the group, disappears 
in a “classless” society, or coalesces in a beatific “collective consciousness 
of responsibility” that dispenses with law. On the contrary, this society 
is still characterized by the harshest measures of control, of which air- 
tight separation from the rest of the world, elections with 95% majorities, 
and a thoroughly streamlined press, which always affect the entire popu- 
lation, are perhaps more significant than police methods in the adminis- 
tration of justice. 

But this does not dispose of the philosophical problem whether such a 
coalescence of a group with corresponding evanescence of law is possible 
or desirable. Perhaps the most impressive examples of this process are 
friendship and love, which inspire groups of various sizes, including the 
family, the church, fraternities, and comradeships, etc. These, indeed, 
may express a “beatific coalescence,’”’ or communion, with the conse- 
quence that legal relations, including human rights, may “bend” or 
“fade,” losing something of their meaning or relevancy in the fulness of 
the enjoyment of such communal relations. But as every divorce lawyer 
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knows, the same human relations, including human rights, which ap. 
parently have lost their legal character, at once “crystallize” into legal 
relations as soon as the spellbinding experience of communion is over, 
Since this also depends on the mutual respect of human and legal rights, 
clara pacta, boni amici holds true even during the spellbound period, 
The conclusion therefore is that, although these processes of “melting” 
and “crystallizing” may alternate within limits, so that in varying 
degree “communion” and “law’’ may be mixed in every human relation, 
yet the individual cannot be superseded, his absorption in a group ap- 
pearing only in exceptional instances and for short periods, and then 
only if firmly rooted in full respect for, and enjoyment of, his rights. Nor 
can law be superseded, chiefly because, as Grotius has remarked, every- 
thing becomes uncertain once law is abandoned. 

Therefore, the entire thesis of group primacy and of group rights must 
be rejected. The very problem is senseless and meaningless, simply be- 
cause individual and group are mutually dependent correlative terms. 
Analytically, they differ in that full protection of “social and economic” 
rights requires common effort, with government interference on a much 
larger scale, which nevertheless does not exclude uncertainties such as 
the business cycle. These, however, do not affect in the same degree in- 
dividual rights, which are sufficiently protected by the traditional judicial 
process. The basic analytical difference, therefore, is that, even if fully 
protected, social rights are less subject to the individual’s disposal than 
his individual rights. He has a claim and a power to assert his individual 
rights, whereas he has merely a claim to his social rights, with a possi- 
bility of performance by some public service, such as the mail, social 
security, unemployment relief, etc. 

It is true that this difference is not absolute, since the enjoyment and 
exercise of individual rights are also dependent on certain chances, 
while particular legal remedies in the field of social rights may be subject 
to the disposal of the individual. A chief concern of the jurist conse- 
quently is to examine the existing legal remedies and to seek satisfactory 
methods of implementation for new fields, extending or supplementing 
the traditional procedures. For this reason, a study of due process and 
exces de pouvoir appears promising. 

It is obvious that no right, social or individual, can be enjoyed except 
by individuals, and no enjoyment secured without remedies at the dis- 
posal of the individuals concerned. Group rights not translated into or 
acquired at the cost of individual rights mean nothing at all: this is the 
lesson to be drawn from the Communist experiment, which after thirty- 
eight years is relatively poor in both individual and social rights in com- 





pari 
coul 
and 
to t 
effol 
mor 
tut 
clas: 
prov 
eco! 
Free 
tion 
righ 
is p 


hist 
maj 
bar 
of I 
of | 
170 
Vir; 
Ind 
de | 


effe 
Ove 
sta 


righ 


cons 
som 
hun 
of w 
lum 


hun 
to ¢ 
fam 











HORVATH: RIGHTS OF MAN 547 


parison with the country of origin of the rights of man idea. There is, of 
course, a certain interdependence between the enjoyment of individual 
and social rights, and social rights may be so acquired and enforced as 
to transcend the level of mere human rights. More dependent on common 
effort than individual rights proper, social rights are also more vulnerable, 
more at the mercy of unpredictable vicissitudes. The difference in degree 
turns into a difference in kind between their respective remedies. The 
classical rights and freedoms are “‘secured” by a few, chiefly prohibitory, 
provisions with a modest institutional framework,*® while the full list of 
economic, social, and cultural rights is not “‘secured”’ short of abundance. 
Freedom from fear and freedom from want are entirely different proposi- 
tions; the basic lesson to be drawn from the thesis of primacy of social 
rights is that to secure social rights at the expense of individual rights 
is preposterous. 


DvuE Process oF LAw 


Before formulation as rights of man on the virgin soil of America, the 
history of human rights was a progressive discovery of inarticulate 
major premises, of changes in meaning. Thus, the feudal rights of English 
barons, expressed in Magna Carta in 1215, became in due time the rights 
of Englishmen, as defined in the Habeas Corpus Act in 1629, the Petition 
of Right in 1627, the Bill of Rights in 1688, the Act of Settlement in 
1700, which in turn evolved into the rights of man formulated in the 
Virginia Bill of Rights on June 12, 1776, in the American Declaration of 
Independence on July 4, 1776, and in the French Déclaration des droits 
de Vhomme et du citoyen, on August 20, 1789. 

This metamorphosis in meaning has been decisive for the catalytic 
effect of the idea in modern times. But it would be a mistake to pass 
over in silence the earliest effects of its driving force. Stoicism, for in- 
stance, developed the idea that, although only the Wise enjoy full rights 


* This is the gist of Bergbohm’s judicious remark that by enactment even purely human 
tights become positive legal rights. Jurisprudenz und Rechtsphilosophie, 1892, p. 181-182. 
Thus, it is necessary to distinguish between the human rights aspect of positive legal rights, 
considerably varying in degree. Not all that man could wish for is a human right, although 
some hope for making progress in getting rid of his heaviest burden probably is. This is why 
human rights are most articulate with those who are the most desperate: prisoners, prisoners 
of war, refugees, etc. Of course, all law is for human beings, omne ius hominum causa constitu- 
tum est. But mere, or naked, human right is distinguished from positive legal right in that it 
pertains to man as man, even if stripped of his status in positive law. This is the link between 
human right and ius gentium. What is recognized as man’s right, because it would be inhuman 
to deprive him of it, even though he has no title iure civili, no status civitatis, libertatis, or 
Jamiliae to claim it, is mere, naked, human right; visible even in its positive law package, 
because recognized as ius gentium (more properly: ius omnium gentium). 
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of citizenship in the cosmopolitan Republic, nevertheless every human 
being who bears on his forehead the imprint of reason, including bar- 
barians, women, and slaves, also possess at least the legal status of minors. 
This idea paved the way for relative justification of the very institutions 
of positive law which were originally banned from the Republic of the 
Wise, such as marriage, property, money, courts, frontiers, war, etc., and 
exerted a demonstrable influence on Roman jurisprudence as well as on 
Christian legal thought in their conceptions of relative natural law and 
secondary natural law. But while the flexible, gradualistic thought of 
the Stoics soon spent its revolutionary force, largely in resignation and 
escapism, the idea regained its initial vigor, first, under feudalism in the 
recognition of the right of resistance;’ second, in the religious doctrines 
of tyrannicide;§ and third, with the appearance of European rationalism, 
toleration, and enlightenment.® These last were the immediate prelude 
to the broad conception of due process of law, substantive as well as 
procedural, in America. 

Nor would it be permissible to lose sight of Aristotle’s theory of justice, 
which inspired these developments, formed their wider context, and was 
the first to clarify the very conception of rights. For Aristotelian justice, 
symbolized by the emblem of the balance, requires an exact accounting 
of what is due to each one, whether in distributing rewards according to 
merits, or in redressing wrongs to property, wrongs in contracts, as well 
as torts and crimes. Justice is no “‘respecter of persons;”’ nor is there re- 
spect for persons in its capacity, still pertaining to redress, to act as a 

7 One particular enactment, among others, deserves mention because its impact has been 
felt right down to 1918. The Bulla Aurea of 1222, of King Andreas II of Hungary, enacted in 
Art. 31 the right of resistance in unambiguous terms: “Si nos, vel aliquis successorum nostro- 
rum, aliquo unquam tempore, huic dispositioni contraire voluerit, liberam habeant . . . sine 
nota alicuius infidelitatis ... nobiles regni nostri, universi et singuli, praesentes et posteri, 
resistendi et contradicendi nobis et nostris successoribus in perpetuum facultatem.” Although 
this clause, invoked in justification of the Protestant uprising of Bocskai, had been legally 
invalidated in 1687, the Hapsburg kings right down to 1916 used to except it, in terms, from 
the laws they swore to observe in the text of their coronation oath. 

8 This doctrine, inspired by the ancient idea of a government of laws, not of men, apart 
from its various practical applications, amounted to a systematic inquiry into the ultimate 
sources and sanctions of law. Serving many masters and faiths, it is represented by authors of 
such diverse provenience as Salisbury, Policraticus (cca. 1159), the English Goodman, How 
Superior Powers Ought to be obeyed (1558), the Scotch Buchanan, De Jure Regni apud Scotos 
Dialogus (1579), the French Huguenot, Junius Brutus, Vindiciae contra tyrannos (1579), 
the French Catholic, Boucher, De justa abdicatione Henrici tertii (1589), the Jesuits Molina, 
De Jure et Justitia (1599), Mariana, De Rege et regis institutione (1598), and Suarez, De 
Legibus ac Deo Legislatore (1612), and the German Protestant Althusius, Politica methodice 
digesta (1603). 

® Here classical natural law doctrine should be mentioned which, proceeding more geo- 
metrico, first envisaged a legal calculus (Hobbes, Spinoza, Locke, Leibniz). 
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measuring rod for the exchange of goods. It is true that Aristotle, in 
delimiting the fields of operation of justice, sets a higher standard for 
particular justice because he combines it with equity, which considers 
the individual circumstances of each case, than for general justice, or in 
other words, legal justice, which is defined by the requirements of a last- 
ing order. But whether in terms of mere order, or in terms of the increas- 
ingly more sensitive balances of redress, distribution, or equity, the 
concern of justice is always what is due from one man to another. This 
comprehensive formulation of justice, presenting a smooth transition 
from cosmic order to law and morality, as well as an easy means to 
differentiate them, led to the classic definition of Ulpian, also inspired 
by Stoicism, who translated “what is due from one to another’ into the 
very term of “right,” into constans et berpetua voluntas ius suum cuique 
tribuendi. 

Set against this general backgrouud, the historical role of Anglo- 
American ‘“‘due process of law” has been the translation of these unfold- 
ing ideas of justice and right into the actual practice of firmly established 
and elaborate judicial process. In short, the words of the famous clause 
in the Magna Charta, “‘no free man shall be taken or imprisoned . . . or in 
any way destroyed . . . except by the lawful judgment of his peers or by 
the law of the land,” came to be identified in the seventeenth century 
with habeas corpus, as well as with trial by jury and due process of law.’ 
These are the outstanding and genuine contributions of English legal 
genius to the protection of human rights through legal remedies, pointed 
out today with special emphasis in the British contributions to the 
Yearbook on Human Rights." In particular, it is noteworthy that civil 
rights are not safeguarded in the English system by any fundamental 
laws, like the Constitution of the United States, specially entrenched 
against the normal processes of repeal and amendment.'* Among the 
general institutions of protection, the following are enumerated: trial by 


10 Sir Cecil Carr, “Human Rights and Fundamental Freedoms in the United Kingdom,” 
Yearbook on Human Rights for 1946, United Nations, Lake Success, New York, 1947, p. 
318-319. 

1 Dowson, Sir Oscar, C. B. E., “The Writ of Habeas Corpus,” Yearbook on Human Rights 
for 1949, United Nations, Lake Success, New York, 1951, p. 229-234; Lund, T. G., C. B. E., 
“Legal Aid in the United Kingdom,” Yearbook on Human Rights for 1950, United Nations, 
New York, 1951, 316-322; Raeburn, Walter A., Q. C., “Safeguards for the Defence in English 
Criminal Proceedings,” Yearbook on Human Rights for 1951, United Nations, New York, 
1953, p. 359-364. 

2 “Tn the constitution of this country,” observed Lord Wright in Liversidge v. Anderson 
in 1942, “there are no guaranteed or absolute rights; the safeguard of British liberty is in the 
good sense of the people and in the system of representative and responsible government 
which has been evolved.” 
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jury, notice on arrest of the crime charged,’ favor of the accused by 
criminal procedure, presumption of innocence, burden of proof on the 
prosecutor, exclusion of evidence not directly pertaining to the matter in 
issue, such as former convictions, or evidence illegally obtained, legal aid, 
right of appeal, and the right to challenge the legality of acts of the 
Government. Of the particular freedoms, the right of personal freedom 
is most effectively protected by the writ of habeas corpus.'® Freedom of 
speech, press, religion, assembly, and association is effectively safeguarded 
by the liberal law of libel, the main element in the offence being considered 
the danger to peace, inasmuch as the language used may provoke the de- 
famed person to wrath because it exposes him to public hatred, ridicule, or 
contempt. Truth is an effective defense in an action for damages, but 
not in a prosecution for criminal libel, unless it is to the public benefit 
that the libelous statement be published. No actions for libel against 
newspapers are to be brought without the order of a judge at chambers, 
and if sued for damages for libel, the newspapers’ privilege of “fair com- 
ment” is a valid defence, to be decided by the jury. Contempt of court 
is committed by printing words which scandalize a judge or by com- 
menting prejudicially on pending proceedings. Various national service 
acts show a scrupulous respect for freedom of conscience in their careful 
provisions regarding conscientious objectors. Finally, in the new field of 
social rights, under the National Insurance Act of 1946, a comprehensive 
scheme of national insurance covers benefits for unemployment, sickness, 
and maternity, retirement pensions, widow’s benefits, guardians’ al- 
lowances, death grants, and additional allowances for children and 
adult dependents. The attitude of the United Kingdom in matters of 
human rights before the United Nations is characterized by seasoned 
realism and an effort to keep the matter within legally manageable 
proportions. 

As compared with the foregoing, the American contributions to the 

18 Lord Simon in Christie and Morris v. Leachinsky has lately given fresh emphasis to 
“the elementary proposition that in this country a person is prima facie entitled to his free- 
dom, and is only required to submit to restraints on his freedom if he knows in substance the 
reason why it is claimed that this restraint should be imposed.” 

4 For a graphic characterization of these safeguards, including the “Judges’ Rules” (1912, 
1918) for the guidance of police officers, cf. Raeburn, supra note 11. 

18 The force and various uses of this remedy are analyzed by Dowson, op. cit., supra, note 
11. The most dramatic case of habeas corpus in our time is, of course, the removal by a 120- 
man squad of Scotland Yard, from the Polish freighter Jaroslav Dabrowski during her voyage 
down the river Thames, of a 24-year old stowaway, Antoni Klimovic, found gaunt and er- 
hausted in the hold of the ship by British dockworkers who unloaded it on July 29, 1954; the 


writ of habeas corpus being authorized by Lord Goddard, Chief Justice, and served on the 
captain on July 31, 1954. Cf.: New York Times, August 1-7, 1954. 
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Yearbook give a less succinct picture of the overall situation in the 
United States. Most informative as to the fundamentals is the initial 
report of Professor Cushman,'* whereas the succeeding reports are merely 
compilations prepared by the Government. Of special interest is Pro- 
fessor Cushman’s treatment of the relation between federal and state 
powers regarding the enforcement of human rights. Under the federal 
Bill of Rights and the Fourteenth Amendment, both of which restrict 
governmental and not private actions, the exercise of general police 
power belongs to the sphere of state jurisdiction. Consequently, the ac- 
tions of an individual who violates the civil rights of another individual 
are within the jurisdiction of the state, in spite of the fact that these civil 
rights are guaranteed by the federal Constitution.” At the same time, 
it would be a serious misunderstanding to overlook the great number of 
federal statutes which protect human rights and, under various clauses 
of the Constitution, are enforced by both federal and state courts, not 
only against governments but also against individuals. Where such 
statutes do not operate, however, because not covered by special clauses 
of the Constitution, and/or are not upheld by the courts, federal dualism 
amounts to the situation described by Professor Cushman. 

A second basic distinction is between the guarantees that protect rights 
which are not covered by the “due process” clause of the Fourteenth 
Amendment, on the one hand, and the guarantees of freedom of religion, 
press, speech, assembly, and petition, contained in the First Amendment, 
on the other. The latter have been given “preferred” status by the 
Supreme Court of the United States, thus assimilating them to the rights 
of “due process.”’ The result is that rights in this category may not be 
abridged by either federal or state governments, whereas the rights not 
so “assimilated” require merely essential fairness in the treatment of the 
accused.'* Two further groups of rights are protected: first, the rights of 
individuals against unlawful executive and military encroachments, 
namely, against searches and seizures, suspension of the writ of habeas 
corpus, and the supplanting of civil authority by martial rule; second, 
property rights against ‘‘arbitrary” invasion of liberty and property and 
against appropriation of property without payment of just compensation 
in cases of eminent domain. Contractual obligations, on the other hand, 
are protected by the Constitution through the prohibition on state laws 
impairing obligations entered into by individuals. Finally, there is a 





6 Cushman, Robert E., “(Human Rights under the United States Constitution,” Yearbook 
on Human Rights for 1946, United Nations, Lake Success, New York, 1947, p. 323-326. 

"Cushman, loc. cit., p. 325 

® Loc. cit. 
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peculiar situation with regard to discrimination. In spite of the “equal 
protection” clause of the Fourteenth Amendment and the ‘due process” 
clause of the Fifth Amendment, which impose restrictions on the states 
and on the federal government, respectively, there is no protection against 
private racial discrimination, unless specifically guaranteed by state en- 
actments, as for instance, the New York statute which prohibits racial 
discrimination in private employment. The segregation system of the 
South is said to be based on the “equal but separate’’ doctrine adopted 
by the Supreme Court; this doctrine, however, has since been reversed 
for public education by the decision in Brown v. Board of Education of 
May 17, 1954. 

The Government reports of the Yearbook cover international agree- 
ments, federal, state, and territorial acts, involving civil and political, 
as well as economic, social, and cultural rights, in addition to a tabulation 
of federal, state, and territorial legislation. Such comprehensive tabula- 
tion is informative, for example, on the increasing amounts paid out for 
social security, unemployment compensation, housing, minimum wages, 
etc., but these anonymous reports compare unfavorably with the respon- 
sible individual authorship of the English contributions to the Yearbook. 
Bureaucratic flavor tends to emphasize brighter aspects; the treatment 
is neither selective nor exhaustive; nor is there proper evaluation of 
judicial decisions. Unfortunately, a propagandist treatment, in which the 
clearcut legal contours are washed away into “social policy,” gives no 
information on the various aspects of implementation, procedure, and 
remedy, that are essential for evaluation, nor on the extent to which 
progressive legal provisions have been translated into the cold, hard 
facts of life. Since this emphasis on “‘social policy” propaganda is pre- 
cisely the greatest menace to the effective enforcement of human rights 
today, it would seem advisable to supplement such reports with appro- 
priate evaluations by individual authors. 

There is, however, an adequate source to evaluate the extent and 
intent, the force and weakness, of “due process of law,” as a legal remedy 
for the protection of human rights. This is the great depository of Ameri- 
can constitutional law, the decisions of the Supreme Court of the United 
States. Professor Corwin has pointed out the quantitative aspect of this 
remedy by comparing the 7,000 words of the Constitutional document 
with the 50,000 pages, covering 4,000 cases in the United States Supreme 
Court Reports, on topics of constitutional law. This “vast proportion of 
cases forming the corpus of national Constitutional Law has stemmed, 
or has purported to stem, from four or five brief phrases of the Con- 
stitutional Document;” in the volume, edited by Corwin, which is the 
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best analysis at present of the whole edifice of the Constitution, the 
cases under the due process clauses occupy fully a quarter of the 1361 
pages.” In the construction of their intent, the choice is between a “‘positi- 
vist” interpretation which would incorporate in the clauses the whole 
Bill of Rights; a “natural law” interpretation which would limit the 
remedy to rights basic to our free society; and a third interpretation 
which, while including in due process the specific guarantees of the 
Bill of Rights, does not regard these as limitative.?° 

The chief virtue and force of due process is in the immense and am- 
bivalent public response to its operation, sharply focussed by the conflict 
of opinions within the Supreme Court itself. Consequently, the public is 
kept constantly alert to the conflict between the rights competing for 
protection and also to the varying conditions of protection in the chang- 
ing historical and social context. More protean, but also more sweeping 
in operation, seeking realization with relentless vigor, at times with a 
trace of exhibitionism, but nevertheless with intent to explore the idea to 
its furthermost implications, American due process of law is a more 
potent, more adaptable, more flexible, although at the same time more 
elusive, less stable, and less calculable safeguard of human rights than its 
English parent. This ambivalence explains the widely divergent estimates 
of its total impact.! 


9 The Constitution of the United States of America, Analysis and Interpretation, Annota- 
tions of Cases Decided by the Supreme Court of the United States to June 30, 1952, Prepared 
by the Legislative Reference Service, Library of Congress, 82nd Congress, 2nd Session, Senate 
Document No. 170, Washington, 1953; cf. p. x, xxii. 

* The first view is held most persistently by Mr. Justice Black, the second by Mr. Justice 
Frankfurter, the third was held by Mr. Justice Murphy: ‘‘I agree that the specific guarantees of 
the Bill of Rights should be carried over intact into the first section of the Fourteenth Amend- 
ment. But I am not prepared to say that the latter is entirely and necessarily limited by the 
Bill of Rights...’ Adamson v. California, 332 U.S. 46 (1947). According to Crosskey, there 
are three ‘tests’ of due process, namely, that it be (1) umforbidden by the Constitution, (2) 
supported by ‘applicable’ precedents at Common Law, or (3) essentially ‘reasonable’ and ‘fair,’ 
Politics and the Constitution, 1953, p. 1107. 

“On the one hand, Mr. Justice Frankfurter could state that ‘“‘due process is perhaps the 
most majestic concept in our whole constitutional system,” Joint Anti-Fascist Refugee Com- 
mittee v. McGrath, 341 U.S. 123 (1951), and Mr. Justice Douglas could write that “due proc- 
ess, as well as bullets, helps win those wars against Communists,” since “the freedoms that 
are involved in the present world conflict are in final analysis mostly summed up in the con- 
cept of due process as we have come to know it,” “‘A Crusade for the Bar: Due Process in a 
Time of World Conflict,” 39 American Bar Association Journal 875 (October, 1953). On the 
other hand, Virginia Wood could enumerate a long list of rights, mostly of property and 
contract, which no longer enjoy protection, and describe the development in which ‘‘due 
process as reasonable law was held to comprehend a subordination of individual property 
rights to the larger needs of the group,” not as “an abandonment of substantive due process 
so much as the introduction of a new type of substantive due process protection,” Due Process 
of Law 1932-1949, Louisiana State University Press, Baton Rouge, 1951, p. 187-188,—in 
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The double standard of due process as applied to federal and to state 
criminal proceedings, as compared with the English counterpart, seems 
advantageous, even if somewhat upsetting.” According to Mr. Justice 
Black, ‘“‘the Court concludes that although comment upon testimony in a 
federal court would violate the Fifth Amendment, identical comment in a 
state court ...is...not prohibited by the Federal Constitution.’”* It is 
true that this phenomenon is not unique. Nevertheless, in view of the 
judicial diversities respecting such vital guarantees as those against 
unreasonable searches and seizures, self-incrimination, admission of 
forced confessions or otherwise illegally obtained evidence, and the right 
to counsel, it would be difficult to maintain that the protection of human 
rights in the United States is as sure and effective in its operation as the 
English system at its best.?® But even if less certain, its operation is cer- 
tainly real in many cases, which deserve mention on account of their 
human rights aspect,”* as in the invalidation of proceedings before a judge 





striking contrast, indeed, with Harold J. Laski whose complaint was that “ ‘due process’ was 
not a road but a gate; and the thing that it barred was any attempt to transform political 
democracy in the United States into social democracy” (or the ‘negative’ into the ‘positive’ 
state), The American Democracy, 1948, p. 115— while Robert M. Hutchins could write 
that “anything may happen when a case involving civil liberties gets before the Supreme 
Court,” and that “perhaps the best thing that can be said about the law in this field is that it 
is unsettled,” Foreword to Emerson and Haber, Political and Civil Rights in the United States, 
1952, p. iii. 

2 Early American commentators, such as Kent, Rawle, and Story, apparently assumed 
that the “‘due process” guaranty of the Fifth Amendment was merely one relating to proce- 
dure in criminal cases. Since this was covered by particular “process” guarantees in the Con- 
stitution, they tended to regard the general “due-process” guaranty as not of much impor- 
tance. Crossman, op. cit., p. 1110-1111. 

23 Adamson v. California, 322 U.S. 46 (1947). 

% Thus, we find a similar phenomenon in Switzerland where the subtle difference between 
arguable and obvious violation of the Constitution sometimes puzzles the citizen. He finds 
it hard to understand that the Bundesgericht may hold that a legislative act is wrong in the 
Court’s opinion, but not wrong enough to be annuled. Cf. Nef, “Sinn und Schutz verfassungs- 
missiger Gesetzgebung und rechtmissiger Verwaltung im Bunde,” Verhandlungen des 
Schweizerischen Juristenvereins, Heft 2, Basel, 1950, p. 216 a. 

25 The controlling recent decisions in this field are Harris v. United States, 331 U.S. 145 
(1947); Trupiano v. United States, 334 U.S. 699 (1948); United States v. Rabinovitz, 339 
U.S. 56 (1950): as to unreasonable searches and seizures; Weeks v. United States, 232 U.S. 
383 (1914); Wolf v. Colorado, 338 U.S. 25 (1949): as to admission of evidence obtained by 
illegal search; MacNabb v. United States, 318 U.S. 322 (1943); Adamson v. California, 322 
U.S. 46 (1947); Lisenba v. California, 314 U.S. 219,237 (1941); Haley v. Ohio, 332 U.S. 5% 
(1948); Watts v. Indiana, 338 U.S. 49 (1949); Turner v. Pennsylvania, 338 U.S. 62 (1949); 
Harris v. South Carolina, 338 U.S. 68 (1949); Rochin v. California, 342 U.S. 117 (1952): 
as to self-incrimination, coerced confessions, and illegally obtained evidence; Uveges v. Penn- 
sylvania, 335 U.S. 437 (1948); Gibbs v. Burke, 337 U.S. 773 (1949); Quicksall v. Michigan, 
339 U.S. 660 (1950); Palmer v. Ash, 342 U.S. 184 (1951); Gallegos v. Nebraska, 342 U.S. 55 
(1951): as to right to counsel. 

2¢ Frank v. Mangum, 237 U.S. 309 (1915); Moore v. Dempsey, 261 U.S. 86 (1923). The 
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and jury dominated by a mob, or the vindication of the rights of prisoners 
claiming access to courts and corrective process. 

In the field of the “preferred” rights to freedom of religion, speech, 
press, assembly, and association, due process combined with the “clear 
and present danger”’ rule is a luxuriant growth. Freedom of religion is 
conspicuously safe in a country where no graver threat menaces the “‘wall 
of separation” doctrine than controversies whether the bus fare of 
children attending parochial schools may be paid from taxes,” or released 
time in public schools may be used for religious instruction inside® or 
outside® the school building. The remaining freedoms have been ex- 
tended to limits verging on the impairment of other rights by inciting to 
crimes,*° coercing employers to violate the law,*! subverting the exercise 
of judicial power,” and by invading privacy. Encroachments of this 





last cited case virtually ended the Supreme Court’s deference, called ‘comity,’ to decisions of 
state appellate tribunals on issues of constitutionality. By Brown v. Mississippi, 297 U.S. 
278 (1936), and subsequent decisions, the Supreme Court’s intention no longer to treat as 
virtually conclusive such decisions as to whether proceedings in a trial court were fair, and 
to engage in its own independent examination of their constitutional adequacy, became a 
certainty. Of course, the ‘fair trial doctrine’ resulted in a burdensome increase in the volume 
of the Court’s business. To reduce it, the Court requires exhaustion of state remedies before 
entertaining by lower federal courts applications for the writ of habeas corpus. 

Everson v. Board of Education, 330 U.S. 1 (1947) 

% McCollum v. Board of Education, 333 U.S. 203 (1948) 

*Zorach v. Clauson, 343 U.S. 306 (1952). The same is true of the numerous cases, in- 
volving unlicensed soliciting of funds, flag salute by school children, sound amplification and 
public parks used without permission, exemption of ministers from military service, and con- 
scientious objectors, where especially the vocal sect of Jehovah’s Witnesses served as the 
guinea pig in the Court’s experiment to outline the extreme limits of freedom of religion. 

* Thus, a New York statute, construed by the state courts as prohibiting such massing 
of accounts of deeds of bloodshed and lust as to incite to crimes, was set aside as vague, Win- 
ters v. New York, 333 U.S. 507 (1948). 

= The Court eventually recognized that picketing “cannot dogmatically be equated with 
the constitutionally protected freedom of speech,” Teamsters Union v. Hanke, 339 U.S. 470, 
474 (1950); and refused to recognize “‘a constitutional right in picketers to take advantage of 
speech or press to violate valid laws designed to protect important interests of society,” 
Giboney v. Empire Storage Co., 336 U.S. 490, 501, 502 (1949). Consequently, the Court held, 
without dissent, that a State may enjoin picketing designed to coerce the employer to violate 
State law, for example, by choosing a specified proportion of his employees from one race, 
Hughes v. Superior Court, 339 U.S. 460 (1950). 

“In a series of cases, Bridges v. California, 314 U.S. 252 (1941); Pennekamp v. Florida, 
328 U.S. 331 (1946); Craig v. Harney, 331 U.S. 367 (1947), the Court eventually went so far 
in exempting speech and press from the consequences of contempt of court, as to require that 
“the fires which it kindles must constitute an imminent, and not merely a likely, threat to 
the administration of justice. The danger must not be remote or even probable; it must im- 
mediately imperil.” In his dissent in the Bridges case, Mr. Justice Frankfurter aptly pointed 
out that “these liberties themselves depend upon an untrammeled judiciary whose passions 
are not even unconsciously aroused and whose minds are not distorted by extrajudicial con- 
siderations.” 

*® As applied to a person distributing advertisements of a religious meeting, even a munic- 
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nature, including even that on freedom of religion,** have served in other 
countries as harbingers of totalitarianism. 
The “clear and present danger’ test, in its boldest formulations, 





ipal ordinance forbidding to ring door bells, or otherwise summon to the door the occupants 
of any residence, for the purpose of distributing to them circulars or handbills, was held to 
infringe freedom of speech and of press, Martin v. Struthers, 319 U.S. 141 (1943). Distribu- 
tion of handbills, except those containing commercial advertizing, cannot be forbidden by 
municipal ordinance, even where such distribution involves a trespass upon private property 
in a company-owned city, Marsh v. Alabama, 326 U.S. 501 (1946), or upon Government 
property in a defense housing development, Tucker v. Texas, 326 U.S. 517 (1946). Cases in- 
volving the use of sound amplification devices in public places, Saia v. New York, 334 US, 
558 (1948), and the latest development in ‘captive audiences’ caught by radio service on street 
cars and buses, Public Utilities Commission v. Pollak, 343 U.S. 451 (1952), tell a similar story 
in disrespecting the freedom to choose one’s own intellectual food or amusement. To reach 
its decisions, favorable to such invasion, the Court had to overrule the courts of New York 
and the Court of Appeals for the District of Columbia. These, as other cases in this field, 
(cf. supra and infra) go also to show that the standard of wisdom in lower, state or federal, 
courts is not always inferior to that of the Supreme Court of the United States. 

* Thus, when in Kunz v. New York, 340 U.S. 290 (1951), the Court overruled the convic- 
tion of a Baptist minister for conducting religious services in the streets of New York City 
without first obtaining a permit from the city police commissioner, a permit having been re- 
fused on the ground that he had in the past ridiculed other religious beliefs thereby stirring 
strife and threatening violence, Justice Jackson aptly emphasized in his dissent that “where 
speech is outside of constitutional immunity the local community or the State is left a large 
measure of discretion as to the means for dealing with it.” Similarly, when the Court over- 
tuled the conviction of Jehovah’s Witnesses for breach of peace committed by playing a phono- 
graph record which grossly insulted the Christian religion, Cantwell v. Connecticut, 310 US. 
296 (1940), it may be doubted whether it acted in the promotion or in the impairment of free- 
dom of religion. Finally, in the field of censorship, the latest development was the application 
of the guarantees of free speech and press to movie pictures, Joseph Burstyn, Inc. v. Wilson, 
343 U.S. 495 (1952). This welcome extension of freedom has been reached, however, at the 
price of what some may regard as an invasion of freedom of religion. Again, the divergence of 
view between the state court and the Supreme Court of the United States is symptomatic. 
While New York’s highest Court interpreted the statutory provisions under which the Mir- 
acle film was banned as meaning “that no religion. . . shall be treated with contempt, mock- 
ery, scorn and ridicule,” the Supreme Court of the United States said through Mr. Justice 
Clark, that “it is not the business of Government... to suppress... attacks upon... re- 
ligious doctrine.” Curiously, the question whether the film was, in the terms of the New York 
statute “obscene, indecent, immoral, inhuman, sacrilegious, or... of...a character... to 
corrupt morals or incite to crime,”’ has been bypassed. Even though one is inclined to agree 
with the practical effect of the decision, it may well be asked whether any attack on mere 
religious sentiment, such as the profanation of the Host, for example, is made inviolate by the 
Court decision? 

35 It is noteworthy that the test emerged in cases where Justice Holmes, speaking for a 
unanimous Court, upheld convictions under the Espionage Act, Schenck v. United States, 
249 U.S. 47 (1919); Frohwerk v. United States, 249 U.S. 204 (1919); Debs v. United States, 
249 U.S. 211 (1919). The Court declined to follow the rule when, in the opinion of the dis- 
senting Justices Holmes and Brandeis, it required acquittal, Abrams v. United States, 250 
U.S. 616 (1919); Schaefer v. United States, 251 U.S. 466 (1920); Gitlow v. New York, 268 
U.S. 652 (1925). It was in the last cited case, distinguished from Schenck in that “the legisla- 
tive body itself has previously determined the danger of substantial evil arising from utter- 
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imported a profession of faith in the saving power of free speech and 
free discussion. But there has always been a field deemed unworthy of 
protection by constitutional immunity,** recently extended to include 
the advocacy of the forcible overthrow of the Government, including 
conspiracy.” In the cases involving Communist subversion, loyalty, and 





ances of a specified character” (Justice Sanford, ibid., 671), that Justice Holmes in his dis- 
sent went tolengths that mark the extreme limits as well as the hazards of this line of develop- 
ment: “If, in the long run, the beliefs expressed in proletarian dictatorship are destined to be 
accepted by the dominant forces of the community, the only meaning of free speech is that 
they should be given their chance and have their way” (ibid., 673). This statement, testifying 
to ignorance of the nature of dictatorship, as well as of speech advocating self-enslavement, 
already contains the self-refutation of the doctrine thus established. In Whitney v. California, 
274 U.S. 357 (1927), where conviction for conspiracy was unanimously upheld, Justice Bran- 
deis, in a concurring opinion in which Justice Holmes joined, formulated the test of con- 
stitutionality as “incidence of the evil . . . so imminent that it may befall before there is oppor- 
tunity for full discussion” (ibid., 377). Professor Corwin regards as “the climax of the clear 
and present danger doctrine” a dissent by Justice Rutledge, speaking also for Justices Douglas 
and Murphy, in a case involving advocacy of plural marriage; in their opinion: “At the very 
least the line must be drawn between advocacy and incitement, and even the state’s power to 
punish incitement may vary with the nature of the speech, whether persuasive or coercive, 
the nature of the wrong indicted, whether violent or merely offensive to the mores, and the 
degree of probability that the substantive evil actually will result,” Musser v. Utah, 333 
U.S. 95, 101 (1948). 

3% Chaplinsky v. New Hampshire, 315 U.S. 568, 571 (1942): “the lewd and obscene, the 
profane, the libelous. and the insulting or ‘fighting’ words.” 

% The latest trend was inaugurated when the Court sustained the Labor Management Re- 
lations (Taft-Hartley) Act, requiring union officers to file affidavits denying membership in 
the Communist Party and belief in subversive doctrines, against the objection that the act 
exceeded Congress’ power over interstate commerce and infringed freedom of speech and rights 
of petition and assembly, American Communications Association, C.I.O. et al. v. Douds, 339 
U.S. 382 (1950); Osman v. Douds, 339 U.S. 846 (1950). In the end, Justice Black alone con- 
demned the first requirement, while the Court was evenly divided as to the second. Chief 
Justice Vinson now reformulated the ‘test’ as follows: “not the relative certainty that evil 
conduct will result from speech in the immediate future, but the extent and gravity of the 
substantive evil must be measured by the ‘test’ laid down in the Schenck Case,’”’ 339 U.S. 
382, 397 (1950). In the case of the eleven Communist leaders, he adopted the test used by 
Judge Learned Hand, “the gravity of the evil, discounted by its improbability,” and 
in his own words he repudiated former excessive formulations to the effect that the nature of 
the conspiracy “makes it impossible to measure the validity in terms of the probability of 
success or the immediacy of a successful attempt,” Dennis v. United States, 341 U.S. 494, 509 
(1951). At the same time, however, he saved the doctrine by alluding to the “highly organized 
conspiracy ... coupled with the inflammable nature of world conditions,” and by concluding 
that “it is the existence of the conspiracy which creates the danger” (ibid., 510-511). Thus, 
while Chief Justice Vinson has formulated what may be called the ‘chain-reaction’ principle 
of clear and present danger, Justices Black and Douglas pointed out its problematic aspect, 
namely, in the terms of the latter, that “we might as well say that the speech of petitioners is 
outlawed because Soviet Russia and her Red Army are a threat to world peace.” To this, 
Justice Frankiurter could reply again, that what they conducted was not just a seminar. 
Thus the debate goes on, within the Supreme Court itself, and it is this which renders every 
angle of human rights protection by ‘due process of law’ so uniquely transparent, articulate, 
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national security, this has resulted in a situation in which due process of 
law has seemed to be compromised. Yet the protean, elusive character 
of the remedy here merely fits the right defined by the “clear and present 
danger” test; the objective element of “danger” may develop from a 
situation in which the individual speaker is unaware of the powder keg 
to which he sets the spark, while the subjective element of “free” speech 
can not be applied to speakers enunciating totalitarian discipline. No 
doubt, in marginal cases human rights have suffered, and there is a 
growing recognition that victory over totalitarianism depends upon 
control of “fifth column” infiltration, but without resort to ruthless 
methods that defy human rights in opposing political enemies. 

In a comparison of English and American due process, the fields briefly 
treated above should suffice. Needless to say, important features of 
American due process affecting judicial as well as administrative pro- 
ceedings and concerning jurisdiction, notice and hearing, evidence and 
presumption, statutes of limitation, indefinite statutes (vagueness), 
military tribunals, public utilities, admission and deportation, rates and 
taxation, compare favorably with other foreign remedies, for instance 
the excés de pouvoir of French administrative justice. 

There is, moreover, a striking resemblance between the basic ideas of 





and as fully reasoned out as humanly possible. It should be noted also that the Dennis case 
was the chief one to test competing principles on a high level, that it was tried and reviewed 
by virtually the best and wisest judges of the country, and that the constitutionality of an act 
of Congress was involved. Nevertheless, it was a hard case since, as the dissents pointed out, 
evidence amounted to a mere ‘conspiracy to advocate in future’ doctrines that were accessible 
on the shelves of public libraries, and were advocated by more powerful party machines in 
most of the free world. Considering the relatively light sentences, and the principle that a 
conviction for political crime is always more convincing if an ordinary, common crime is also 
involved, it is doubtful whether it was wise on the part of the prosecution to put the case 
thus on the razor’s edge, or whether it would not have been wiser to present evidence of overt 
acts of common, resulting from political, crime. This is the Communist practice, in order to 
compromise and have a tighter hold on their members, evidence of which was therefore not 
inordinately difficult to obtain. This would have put the case on ‘all fours,’ barring also its 
adverse propaganda effect both in captive countries where the plight of the people is precisely 
to be persecuted for mere nonconformity resulting, perhaps, in ‘conspiracy to advocate in 
future,’ and in free countries where public opinion instinctively refrains from imitating pre- 
cisely this feature of totalitarianism. 

In the field of loyalty, the Court sustained the right of a municipality to bar from employ- 
ment persons who teach the violent overthrow of the government, or who become afiiliated 
with any group doing so, and to exact a loyalty oath of its employees, Garner v. Los Angeles 
Board, 341 U.S. 716 (1951). Finally, the Court upheld the Civil Service Law of New York, 
as implemented by the so-called Feinberg Law of 1949, which disqualify subversives for 
employment in public schools and require the Board of Regents to adopt and enforce rules 
for the removal of ineligible persons, to promulgate a list of banned organizations, and to 
make membership in any such organization prima facie evidence of disqualification from 
employment in public schools, Adler v. Board of Education, 342 U.S. 485 (1952). 





rr ee ee ee eee 


‘ils th«aea iit. it. Tee | 


HORVATH: RIGHTS OF MAN 559 


“due process of law”’ and “rights of man,’’ which more or less successfully 
translated into technical legal remedies, reflect the varying impact of the 
“eternal verities’” on the shifting human scene. In particular, com- 
pared with the English idea, while the American concept of due process 
may entail a degree of uncertainty, it is realistic in the way in which 
human rights are brought down from the clouds to earth. This, for ex- 
ample, is illustrated by the recent historic decision of the Supreme Court, 
unanimously branding segregation in public schools as “inherently 
unequal,” but leaving open further proceedings for gradual desegregation. 
Like all living law, due process as a mundane legal instrument must be 
both descriptive and prescriptive to translate the basic idea into reality: 
prescriptive in applying the idea in due time to new contexts; at the same 
time descriptive of the struggle for, and the obstacles in the way of, its 
realization. Herein lies its probably unique and unsurpassed educative 
value. 


Excés de Pouvoir 


In the course of its long history, the French Conseil d’ Etat has developed 
remedies on principles similar to those of “due process,” for issues in- 
volving human rights, which traditional Anglo-American judicial process 
does not embrace. These remedies are summed up in the term, recours 
pour excés de pouvoir, which has been called the “‘synthesis of the judicial 


control of administration,” and which has made the Conseil d’Etat “the 
principal safeguard of the citizens and of individual rights against arbi- 
trariness.’’% 

There are two broad periods in the history of this recourse. The first, 
prior to 1872, is designated that of ‘justice retenue,’’ and the second, 
following that date, of “justice déléguée,’’® the difference being that, in 
the first period, the recourse is still ‘“‘semi-administrative” and ‘sub- 
jective” but becomes in the second “judicial” and “objective.” Both 
developments had significant effects on the scope, availability, and pro- 
cedure of the relief provided. In evaluating these effects, however, the 
period of “delegated justice” must also be divided into sub-periods, the 
first, in which relief was in general restricted, ending with 1900, and the 

38 Josse, P.-L., Président de la premiére sous-section de la Section du Contentieux du 
Conseil d’Etat, “Extension et limites des compétences du Conseil d’Etat sur les actes, sur 
les juridictions, sur les ordres,” Le Conseil d’Etat, Livre Jubilaire, publié pour commémorer 
son cent-cinquantiéme anniversaire, Paris, 1952, p. 163-164. 

%® Art. 9 of the law of 24 May 1872, which established the system of ‘delegated’ justice in 
contradistinction to the justice ‘retained’ by the King or Chief Executive, runs: “Le Conseil 


@Etat statue souverainement sur les recours en matiére contentieuse administrative contre 
les actes des diverses autorités administratives.” 
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second, from 1900 to the present time, being characterized on many points 
by extension of protection. 

For instance, during the period of “retained”’justice prior to 1872, 
among the acts for which the recourse was available were included 
decisions of first as well as of last instance, or which were merely inferred 
from silence of the administration; acts of government; and nonper- 
formance of contracts. On the other hand, in the period of “delegated” 
justice before 1900, acts of government and the silence of legislation were 
excluded, except in cases provided for by statute; after 1900, such cases 
were again included, the recourse being extended on a progressively 
increasing scale, and to collective as well as individual interests. Prior to 
1872, the interpretation of direct and personal interests entitled to pro- 
tection was relatively broad and subject to but few qualifications; in the 
period immediately following until 1900, the main object of the recourse 
was individual interests strictly interpreted. The statute of limitations, 
applicable before 1872 subject to the availability of indefinite delays, was 
thereafter rigidly enforced, but with a new extension of the time limit 
after 1900. All these are the effects of increase or decrease in the “‘judicial” 
character of review. 

Review has become, however, not only more “judicial” but also more 
“objective.” This signifies that it is valid erga omnes, remedying the ob- 
jective law rather than subjective rights, and resulting in annulment, 
rather than decision of party litigation. As such, it is sharply distin- 
guished from “plein contentieux,” as well as “cassation.”” Thus, cases of 
nonperformance of contracts, for which the recourse was available before 
1872, were excluded by 1900; nevertheless, the examination of objective 
legality, both procedural and substantive, has been extended since to 
include cases of “détournement de pouvoir” and error in law and of fact, 
increasingly admitting again, although indirectly, defense of subjective 
rights. Thus, the statement by Alibert*® about the recourse as “‘la syn- 
thése du contréle juridictionnel de l’Administration,” has been inter- 
preted as loss of autonomy attending the recourse for “‘excés de pouvoir.” 
In this sense, the constant pressure of adverse litigation (plein conten- 
tieux) upon the recourse for excés de pouvoir, that is, of the subjective 
upon the objective remedy, and the regression of détournement de pouvoir 
in favor of other headings (‘‘chefs”) of excés de pouvoir in recent times 
have been emphasized.” The history of this remedy exhibits that “in- 


40 Alibert, Le contréle juridictionnel de l’Administration, 1926, p. 45. 

“| Imbert, L’évolution du recours pour excés de pouvoir 1872-1900, Paris, 1952, p. IV. 

“ Pelletier, L’appréciation de la légalité des actes administratifs par le juge repressif, 
1954, p. 138, 179, 185. 
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ternal dynamism,’ which is the natural consequence of its “pretorian” 
character. While this suggests some caution in evaluating its total impact, 
it helps to explain the latest, post-Liberation period, in which the remedy 
has been, to a certain degree, assimilated to Anglo-American due process 
of law.“ 

In actual remedial effects, the French remedy of excés de pouvoir com- 
pares favorably with due process of law in the following respects: sim- 
plicity and low cost, inquisitorial procedure, availability and scope, 
control of abuse of administrative power, full review of law and fact, and 
liability of public officers and the state. As these achievements have been 
adequately characterized in the work just quoted, a few remarks will 
suffice to appraise, with the necessary qualifications, these highlights in 
the practical application of the French remedy. 

In the first instance, the effective operation of the remedy should be 
envisaged in the complex light of the conflict and collaboration between 
the various courts. Excés de pouvoir is concurrently a ground both of 
administrative relief and for judicial review in the ordinary law courts, 
both criminal and civil. In criminal courts, under the very heading of 
excés de pouvoir, such jurisdiction rests mainly on the broad basis of the 
plénitude of criminal jurisdiction, expressed in the maxim, “le juge de 
Vaction est le juge de l’exception.” In civil courts, it is exercised in special 
subject matters, such as public disturbance and school activities, and 
also in the admirably elaborated fields of “‘voie de fait” and “emprise.” In 
this contest of the law courts and the Conseil d’ Etat for the control of the 
administration, the Tribunal of Conflicts looms large in drawing the line 
of demarcation between the two jurisdictions and thus also the contours 
of substantive law.*® This process, as well as the mutual interaction of the 
law courts and the Conseil d’Etat in the field of liability, will be further 
elaborated below. 

The attractive simplicity and low costs of the recourse for excés de 
pouvoir are made possible by the inquisitorial procedure. But the im- 

* Vedel, note to the judgment of the Tribunal] Correctionnel de Toulon, Armelin, March 
18, 1948; J.C.P. 1948, 4299. Speaking of the administrative judge, he goes on to say: “Celui-ci 
est un juge qui a constamment présenté a l’esprit les préoccupations d’un administrateur. 
Mais si, dans son dynamisme interne, le recours pour excés de pouvoir obéit 4 des consi- 
dérations de moralité ou de bonne administration, c’est pourtant en forme de contréle juri- 
dictionnel de la légalité qu’il se manifeste.” The same point of view is set forth by the author 
in his Essai sur la notion de cause en droit administratif francais, thése, Toulouse, 1934. 


“ Schwartz, Bernard, French Administrative Law and the Common-Law World, 1954, 
p. 208. 

‘S Bouffandeau, Président de la deuxitme Sous-Section du Contentieux du Conseil d’Etat, 
“La délimitation de la compétence de la juridiction administrative par la jurisprudence du 
Tribunal des Conflits,” op. cit., supra note 38, p. 143-160. 
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portant feature in which excés de pouvoir rivals due process is the high 
standard of the decisions. These are rendered after the case has been 
examined three times by members of the tribunal—the reporter, the sub- 
section, and the government commissioner; the final decision is given by 
two subsections combined, two presidents, four councillors, and about 
three auditors and three maiires de requétes. The advantage of this proce- 
dure for the litigant is that the result embodies careful preparation and 
deliberation of his case by a single expertly organized tribunal. There is 
much wisdom in the remark referring to this advantage, that “there was 
only one urban praetor in Rome for the whole empire;’** the test of the 
reform of 1953, transferring original jurisdiction to the twenty-eight pre- 
fectural councils, renamed “‘tribunaux administratifs,” will be whether 
this advantage will be preserved or lost. In addition, this process guaran- 
tees a high standard of judicial craftsmanship in cases which do not bear 
the costs and paraphernalia of fully articulate due process. It should also 
be pointed out that the downright inquisitorial character of the French 
proceedings avoids judicial diversities about right to counsel, forced con- 
fessions, admissible evidence, searches and seizures, etc., characteristic of 
American due process, which turn for the most part on competing prin- 
ciples of accusatory and inquisitorial procedure. The lesson to be learned 
from the French experience is that some, if not all, guarantees of due 
process can be extended on the ground of excés de pouvoir to fields to 
which its fully articulate forms can not. 

As regards availability, although the inductive basis for inference is 
somewhat meager, especially insofar as ‘acts of government” and con- 
sumer interests are concerned, a few features stand out. Preclusive statu- 
tory provisions barring review of cases involving grants, benefits, privi- 
leges, and government contractors appear to have a narrower application 
and to enjoy less respect in France than in the United States. This is the 
more remarkable as at least one decision of the Conseil d’Etat seems to 
adopt language that would extend the principle of legality to the review 
of statutes under general principles of law.*” On the other hand, it is only 
fair to appraise the “‘pretorian” decisions with some caution. 

Similar caution is indicated in regarding the French doctrine of “cause 

46 2 Hauriou, La jurisprudence administrative de 1892 4 1929, 440 (1929). 

7 Statutory language “does not have the effect of precluding the action to annul the grant 
of the license before the Council of State, an action available even in the absence of legislative 
provision therefor, the goal of which action is to ensure, in accordance with general principles 
of law, respect for the principle of legality,”” Lamotte, February 17, 1950. This language is 
the more remarkable as statute law is hardly ever checked by French Courts with reference to 


the Constitution. As such it is reminiscent, therefore, of restrictive interpretation by the Su- 
preme Court of the terms of the Constitution under ‘natural law’ or similar doctrines. 
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juridique inéxistante”’ and the American doctrine of “jurisdictional fact,” 
as “essentially alike.’’* Instead of comparing the incomparable, it would 
seem safer to state that the French doctrine has never been inhibited by 
the intricacies of the American. “Plein contentieux”’ has always comprised 
full review of fact and law, while ‘‘contentieux d’annulation’’ is still more 
restricted. In cassation, review is limited to the record of the lower court 
and the statement of facts therein contained. In the recours pour excés de 
pouvoir, it is limited by the discretionary power which escapes review if 
the administrative decision is not motivated. In spite of such qualifica- 
tions, however, the trend towards full review is unmistakable.*° 

Finally, the system of state liability in France has been developed far 
beyond any results reached thus far in the common law world, but the 
sweeping statement that ‘‘the rule now generally applied by the Council 
of State is that of absolute liability,” is subject to serious qualifications.™ 


“ Schwartz, supra, note 44, p. 234. 

9 Josse, supra, note 38, p. 173, draws the lesson of empirical developments, crossing the 
frontiers of initially sharp technical demarcation: ‘“‘C’est selon la matiére, pour laquelle il 
voudra laisser 4 l’auteur de la décision attaquée une part plus ou moins grande de libre dé- 
cision, et non selon la nature du recours porté devant lui, que le Conseil d’Etat fait des dis- 
tinctions dans |’étendue de ses pouvoirs.”’ 

5 Questions involved in decisions marking this trend include: whether a perspective was 
‘monumental’ and ‘adversely affected’ by construction, Gomel, April 4, 1914; whether a pre- 
fect in fact had applied for leave, Trépont, January 20, 1922; whether the dwelling furnished 
toa teacher by the commune was ‘suitable,’ Commune de Quenza, May 21, 1920; whether 
there was actually a ‘lack of probity’ in doctors and pharmacists suspended, Docteur Fécan, 
February 2, 1949; whether ‘serious housing shortage’ existed, Commune de Veules-les-Roses, 
May 14, 1948; whether plots were ‘abandoned,’ Société Immobilitre Suresnes-Washington, 
June 15, 1945; whether certain words were spoken on mere impulse or rather as the expression 
of considered opinion and, generally, whether certain public functions were performed in an 
exceptionable manner, Conquet, March 14, 1952; Belliéres, July 7, 1949; Muffat, March 18, 
1949; Hans, April 28, 1948; Contre-Amiral Seguin, January 17, 1947; and whether facts 
could “be regarded as being of such sort which would legally justify the penalty imposed:” 
dismissal for collaboration with the Vichy government, Bianquis, April 5, 1946. The extension 
of the scope of review, as the nature of these cases shows, is as indubitable as the line of thought 
on which it proceeds, namely, the doctrine of ‘cause juridique inéxistante’ going much be- 
yond, and little embarrassed with, the perplexities of the doctrine of ‘jurisdictional fact.’ 

5! Absolute state liability has emerged in France in a few specific cases involving abnormal 
tisk for those with whom the administration came into contact. This line runs from munition 
dumps to automobile accidents, Société d’Assurances Mutuelles “Les Travailleurs Francais,” 
December 22, 1924, still based on ‘presumption of fault,’ and to firearms used by police, 
Lecomte, June 24, 1949. Finally, when state liability for legislative acts has been recognized, 
Société des Produits Laitiers “La Fleurette,” January 14, 1938; for government decision 
legally taken, Société Boulenger, November 21, 1947; and for similar administrative decisions, 
Société anonyme des ateliers du Cap-Janet, October 28, 1949, the conclusions of the govern- 
ment commissioner in the first case suggested that this kind of state liability is based on the 
principle of equal distribution of the costs of government as enacted in Art. 13 of the Declara- 
tion of the Rights of Man. The idea found favor with the doctrine, but weighty objections 
have been recently expressed by Chapus, Responsabilité publique et responsabilité privée, 
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A relevant comparison of Anglo-American due process with the cor. 
responding remedies in France must take account of the so-called “‘recouys 
parallel,” the concurrence of French civil and criminal courts, the Conseil 
d’ Etat, and the Tribunal of Conflicts in exercising and shaping the largely 
relative, interchangeable character of the headings (chefs) under which 
relief is granted.® For the entire control of administrative action exercised 
by all French tribunals, whether on the ground of excés de pouvoir or by 
the parallel recourse of “voie de fait” and ‘“‘emprise,” concerns the merely 
varying degrees and kinds of illegality, procedural and substantive, which, 
in a broad sense, also violates the requirements of due process of law. In 
the United States this control is united in one Supreme Court, whereas in 
France it is divided between three supreme tribunals, the Cour de Cassa- 
tion, the Conseil d’Etat, and the Tribunal des Conflits. In the United 
States, due process gains depth and strength from the Constitution, 
whereas in France the recourse for excés de pouvoir, a pretorian remedy 





1954, p. 342-346. The gravest of these is, perhaps, that it does not faithfully describe the 
actual] state of the law of public liability, since the Conseil d’Etat requires, not only ‘fault; 
but even ‘grave fault,’ on a scale much larger than do the law courts. 

Thus, only fault liability is admitted for accidents caused by roads, highways, or canals, 
Vve Semensatis, November 9, 1951; Hamelin, June 22, 1951; trees, rocks, or collapse of build- 
ings. And only liability for qualified fault—‘faute lourde,’ ‘faute grave,’ ‘faute d’une particu- 
liére gravité,’ ‘faute d’une exceptionnelle gravité’—is admitted for medical or surgical activ- 
ity, Cie d’ass. La Nordvich Union, February 12, 1943 (the only decision recognizing such 
fault); collecting taxes, Renevier, December 14, 1951; Bouge, February 6, 1952; supervision 
of the insane, Dme Roustan, January 4, 1952; administrative tutelage, Com. de Champigny- 
sur-Marne, December 27, 1948; Cie d’ass. Le Lloyd et France-Vie, March 29, 1950; adminis- 
trative police in matters of traffic, Lavisse, May 3, 1944; fairs, Vve Munier, March 17, 1932; 
fires, Besset, April 27, 1951 (‘faute lourde’ not recognized) ; Soc. La Séquannaise, December 29, 
1952; Minvielle, February 12, 1947 (‘faute lourde’ recognized); internment, whether ar- 
bitrary, Piot, November 10, 1950; Durand-Dastes, March 24, 1950; Brécard, November 25, 
1949; Fécan, November 2, 1949; or entailing violence or cruelty against interned persons, 
Vve Desjardins, November 10, 1950; Vve Maury, November 3, 1950; Vve Laporte, July 29, 
1950; Toprower, January 30, 1948. 

In the face of these distinctions which seem real, instead of nominal, as an indulgent doc- 
trine would have them appear, it is difficult to accept the thesis that absolute liability 
is the general rule. Nor can it be believed that it was ushered in by the Blanco decision of the 
Tribunal des Conflits in 1873, in view of the fact that this decision expressly stated that 
state liability “‘n’est ni général ni absolue!”” If we want to judge of the whole situation realis 
tically, we have to conclude, with Chapus, that the principle of equal distribution of the costs 
of government is neither necessary, nor sufficient, to serve as the basis of the present French 
law of state liability. 

&“T] faut se garder...de préter aux catégories juridiques ainsi définies une réalité in- 
trinséque qu’elles n’ont pas... . Une méme irrégularité, selon la maniére dont elle est décelé 
et dénoncée, peut souvent constituer aussi bien une incompétence qu’un défaut de base légale, 
un vice de procédure qu’un détournement de pouvoir, un détournement de procédure qu’unt 
erreur de fait.” Gazier, Essai de présentation nouvelle des ouvertures de recours pour exces 
de pouvoir, Conseil d’Etat, Etudes et documents, 1951, p. 83. 
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evolved in the silence of legislation, was never anchored in the written 
Constitution and has not included judicial review of legislation. Never- 
theless, it has penetrated recesses of the administrative process which 
have been immune to due process, and, invoking general principles of law, 
has even in some cases imposed checks on the legislator. 

Among the “heads” of excés de pouvoir, whereas “‘incompétence’’ and ‘‘vice 
de forme” are more procedural, “‘détournement de pouvoir” and “violation 
de la loi’’ lend themselves for purposes of substantive review. “Détourne- 
ment de pouvoir” is said to be in regression; this means probably that it is 
less often called by that name. According to Professor Vedel and Dr. 
Pelletier, even criminal courts restrain abuse of authority, although they 
will usually classify under another head. Perhaps the deepest insight into 
the working of the remedy is offered by the difference between the courts 
and the Conseil d’Etat in applying “détournement de pouvoir,” the courts 
being more reluctant to extend the control to opportunity, motives, and 
facts.® 


8 Here it is necessary to appreciate both the line of demarcation as drawn by the courts, 
and the criticism by certain authors of the Conseil d’Etat for transgressing that line. Such 
appreciation may reconcile the Common law attitude, hostile to the concept ‘abuse of right’ 
and ‘abuse of power’—which, however, is not exactly the same as the French judicial concept 
of ‘détournement de pouvoir’—with the Civil law attitude that treats them in a way as legalis- 
tic as the corresponding treatment of ‘due process of law’ by Common law courts. The de- 
marcation line is well drawn by Pelletier, as a result of analyzing a great number of cases: 
“On le voit, le tribunal n’envisage les faits qu’en vertu de dispositions formelles de la loi leur 
ayant attribué une qualification juridique précise, et en cela il est resté dans ]’orthodoxie 
juridique. Il ne s’agit plus alors d’opportunité, mais bien de légalité,” op. cit., supra note 42, 
p. 158. But the Conseil d’Etat goes much further than the courts in drawing the line: “En 
somme, le Conseil d’Etat contrdle les faits et les motifs, sauf lorsqu’une disposition formelle 
de la loi a conféré 4 l’administration un pouvoir discrétionnaire, tandis que les tribunaux judi- 
ciaires refusent généralement de les contréler, sauf lorsqu’une disposition législative formelle 
le leur préscrit en érigeant les faits en une catégorie juridique précise,” id., p. 184-185. 

The authors who approve of this difference, are confronted with the difficulty of explaining 
this double standard of legality, the riddle why what is permitted to administrative tribunals 
is prohibited to law courts? Thus, Teitgen, La police municipale, Nancy, 1934, approves of 
the control of legality by the Conseil d’Etat, but refuses the same control to the courts, inso- 
far as the reality and value of motives, referred to by administrative authorities, are concerned. 
Vedel, loc. cit., supra note 43, wants to have it both ways: “La différence tient 4 ce que, dans 
Vapplication de ce principe, la Cour de Cassation a tendance A renfermer la légalité dans les 
exigences littérales du texte, alors que le Conseil d’Etat, plus audacieux pour intégrer a la 
légalité certains principes généraux ou pour suppléer aux lacunes des textes par un appel a 
leur esprit, enserre l’opportunité dans les limites plus étroites. La notion de la légalité étant 
une, et le tribunal répressif étant juge de l’exception d’illégalité, ce tribunal exerce un contréle 
aussi étendu en droit que le juge de l’excts de pouvoir, méme si, de l’une 4 I’autre jurispru- 
dence, certaines nuances marquent un tour d’esprit différent.” This brings out with particular 
clarity what can be done by an administrative tribunal, but hardly as well by a law court. 
The same difference is observed in a note by Waline on the decision Syndicat régional des 
quotidiens d’Algérie, April 4, 1952; Revue de Droit Public 1038 (1952), where a police measure 
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To the question what rights of man specifically are safeguarded by the 
recourse for excés de pouvoir, the impressive answer given by the decisions 
of the courts is that all are protected against encroachment by the 
administration. This broad capacity of the remedy, however, is seriously 
qualified by the fact that it does not guarantee a Bill of Rights as articu- 
late as that of the United States, nor does it operate, as does American 
due process, in defense of the Constitution, but merely of statute law. 
This basic difference was already inherent in the Declaration of 1789 
which, under the influence of Rousseau’s doctrine of “general will” 
(volonté générale), authorizes the legislature and not the courts to deter- 
mine the limits of the exercise of human rights. Even where it limits legis- 
lation, it does not authorize the courts to observe these limits. The French 
judge is thus prevented by the Constitution itself from inquiring into the 
constitutionality of acts which satisfy the provisions of written statute 
law. This is known as the principle of legality, the wide acceptance of 
which in countries of both written and unwritten constitutions supports 
our view that American due process is the most articulate remedy of 
human rights. Even in England, due to the unwritten Constitution and 





was concerned: “pour juger de sa légalité, le Conseil d’Etat est donc obligé de rechercher, 
d’aprés toutes les piéces du dossier, si les exigences de l’ordre ou de la sécurité, etc., com- 
mandaient cette mesure; c’est bien a la fois le contréle de sa légalité et de son opportunité, 
pour la bonne raison que la mesure n’est légale que si elle est nécessaire, donc, et a plus forte 
raison, opportune.” 

Pelletier is opposed to the school of jurists who, like Vecchierini, L’exception d’illégalité 
en France, Paris, 1935, advocate the complete assimilation of administrative and judicial 
jurisprudence. They limit comparison, he objects, to the Conseil d’Etat and the Cour de 
Cassation, whereas it is more realistic to make comparison between the local courts. To illus- 
trate this point of view, he cites a judgment where the local judge substituted his own con- 
ception of public order for that of the mayor in a shockingly inappropriate way (pp. 186-188), 
the question being whether beef should be conducted to the slaughterhouse in groups of 3+, 
bound together or to a car. This shocking example of judicial meddling leads to the conclusion 
that the self-restraint exercised by the law courts in appreciating the opportunity or motives 
of administrative decisions is the only position grounded in law. However, the excellent results 
of the divergent practice of the Conseil d’Etat are admitted and justified by the compos- 
tion, the high standard, and independence of this superior tribunal, by its tradition and also 
by the pressure of ‘plein contentieux’ exerted upon ‘excés de pouvoir,’ p. 185. This, indeed 
brings the whole controversy to a virtual close, for it shows that certain things can be done 
more advantageously by an administrative tribunal, while others by law courts. 

Another outspoken criticism of the Conseil d’Etat, based upon careful comparison of 
its jurisprudence in the matter of liability with that of the civil courts, highlights the mutual 
influences exerted by one jurisprudence upon the other, but mostly by the Cour de Cassation 
upon the Conseil d’Etat. Accordingly, it rejects, in particular, the claim to ‘autonomy,’ ut- 
derstood as ‘originality,’ of administrative adjudication. It objects to the Conseil d’Etat 
as being “a la fois un juge parcimonieux et un juge severe,’ Chapus, op. cit., supra note 51, 
p. 556, and as being far from formulating the reasons for its decisions with the same pre- 
cision as does the Cour de Cassation, p. 558. 
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the ensuing supremacy of Parliament, due process, as described above, is 
less articulate. 

But even if less articulate, protection may be afforded satisfactorily on 
the level of legality. Thus, in England, the supremacy of Parliament is 
tempered by the tradition of the common law and the “good sense of the 
people;” in France, judicial review reaches into the recesses of admin- 
istrative process, under the all-important principle that the Conseil d’ Etat 
has general jurisdiction in the field of administrative law, of which it is the 
“iuge de droit commun’? (Cadot, December 13, 1889). This situation may 
be compared also with that in German law, where, with the exception of 
a few states, like Wiirttemberg, no similar “general clause” was intro- 
duced in the legislation of the Lander until after World War II. Prior to 
this period, the various states led by Prussia followed the method of 
“enumeration.”*4 This means that in France the Conseil d’Etat has 
general jurisdiction, except in cases in which jurisdiction is expressly 
conferred by statute on some other administrative tribunal, whereas in 
Germany until recently, only enumerated cases were brought under the 
jurisdiction of the Verwaltungsgerichtshof through express statutory pro- 
visions. The paramount significance of the French position since 1889 is 
that it implements the “right to an effective remedy by the competent 
national tribunals” (Article 8, Universal Declaration, 1948) in those 
fields in which there is no recourse in other legal systems. 

Freedom of religion and freedom of assembly form an important 
chapter in the history of the Conseil d’Etat. A graphic picture of the 
particular French background of the relative disputes has been drawn by 
Professor Waline. He mentions, among other curiosities, that the Recueil 
Lebon listed the decisions concerning municipal police cases under two 
headings; the first, cérémonies extérieures du culte et sonneries de cloches; 
the second, all other matters—a classification retained until 1939.55 The 
cases of annulment for excés de pouvoir, followed sometimes by awarding 
damages against municipalities, all evidence the firmness of the Conseil 
d’ Etat in defending freedom of religion. All such decisions are classified as 
détournement de pouvoir, constituting one of its varieties also common to 
private law, namely, calculated injury to another individual.** 

The specific variety of détournement de pouvoir, namely, the case in 
which authority is exercised in the public interest but not for the precise 





4 See Kern, op. cit., supra note 3, p. 335. 

5 Waline, “L’action du Conseil d’Etat dans la vie francaise,” Livre jubilaire, supra note 
38, p. 134-135. 

Abbé Péan, March 14, 1934; abbé Gauthier, March 16, 1923 (prohibition of proces- 
sions); Abbé Valette, February 14, 1908; Abbé Garcin, August 2, 1907 (prohibition of sacer- 
dotal ornaments in funeral marches “aucun motif tiré de la nécessité de maintenir l’ordre’”’). 
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purpose for which it was originally granted, is the classic French contri- 
bution to the protection of human rights against arbitrary administration. 
It was first recognized in 1864, in an instance in which the préfet had used 
his police power to organize a monopoly to assure constant carrier service 
between the city and the railway station.*” Recent cases include police 
power exercised in the interest of consumers in general, instead of in the 
interest of the population of the municipality,®* and requisitions made 
for the sole purpose of obtaining goods and services at a low price. The 
human rights protected by this powerful legal remedy, original to French 
legal genius, are very much like those safeguarded by the American due 
process clauses; in terms of the French Declaration, they are liberty, 
property, security, and resistance to oppression. The last has been insti- 
tutionalized through this remedy in a particularly artful way; the prin- 
ciple of legality as expressed in Articles 4 and 5 of the French Declaration 
is specifically enforced by preventing any confusion with, and even 
within, administrative authority. By carrying the principle of an orderly 
division of powers to its limits, the remedy also protects the comprehen- 
sive human rights expressed in Article 29, paragraph 2, of the Universal 
Declaration: the right of being subject in the exercise of individual rights 
and freedoms to such limitations only as are determined by law, solely 
for the purpose of securing due recognition and respect for the rights and 
freedoms of others. 

The character of human, as distinguished from legal, rights is particu- 
larly marked in the field of state liability. Here, in the course of a check- 
ered history, the condition of “injured right” has eventually given place 
to that of “legitimate interest,” and liability has been extended to ‘‘moral 
prejudice.”’ This stretching of the protection from legal right to human 
right proper is evidenced by the ambiguity of the term “legitimate” 
(légitime) which may mean “not illicit,” as well as “legally protected.” 
This distinction is particularly decisive in the test used in a field of cases 
arising from a specifically French background, which otherwise are similar 
to the category of “common law marriage.” The test has been called by 
French lawyers “l’hypothése concubine.” The current trend is still quite far 
from recognizing the claim of concubines to “reparation of moral preju- 
dice,” and its most imponderable kind, “injured feelings of affection.” 

5? The analysis of this case by the government commissioner l’Hopital offers the best avail- 
able anatomy of this classic remedy: “‘L’intérét général est le but. Le monopole est le moyen 
de l’atteindre. Le pouvoir de police est le procédé pour constituer le monopole.” But the ad- 
ministrative action at issue had had “un but trés louable assurément, mais trés étranger 4 
Vidée de police,” Lesbats, February 25, 1864. 


58 Fédération nationale des syndicats des grossistes..., July 29, 1950. 
59 Société immobiliére marseillaise, April 9, 1948; époux Grange, July 30, 1949. 
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But it is certainly a reasonable construction of recent rulings to say that 
they tend towards that result.®° This is but one example of mere natural 
obligations, or human rights, thus converted into legal rights. 

Similarly, there is increasing judicial control of the expulsion of aliens 
and their right of asylum under certain conditions, a right proclaimed in 
the preamble of the 1946 Constitution, such control being made more 
realistic by quasi-judicial procedure, including notice and hearing, built 
into the administrative process, not unlike that required by the American 
Administrative Procedure Act of 1946; moreover, a recent decision has 
ruled that administrative decisions, rendered in quasi-judicial proceedings, 
should include reasoned opinions.* 

Property is the right most elaborately protected by the recourse for 
excés de pouvoir and the parallel remedies. The teamwork of law courts, 
civil and criminal, the Conseil d’Etat, and the Tribunal des Conflits, is as 
impressive in this field as is the juristic elegance of the solutions reached.” 





The principle of ‘injured right’ (‘droit lésé’) is abandoned in the following decision: 
“gi la responsabilité de la puissance publique peut étre engagée en raison du préjudice matériel 
causé 4 un tiers par le décés ou l’invalidité de la victime d’un fait dommageable imputable a 
administration, alors méme que la victime n’avait pas d’obligation alimentaire envers |’in- 
teressé, il incombe 4 celui-ci, dans le cas ot un lien de droit de ce genre n’existe pas entre lui 
et la victime, de prouver que le décés ou l’invalidité de la victime a porté des troubles graves 
4 ses propres conditions d’existence,” Simon, January 25, 1952. It is this last expression, 
troubles in living conditions, in which the Conseil d’Etat used to couch the reparation of 
‘moral prejudice,’ including the so-called ‘douleur morale’ caused, for instance, by the death 
of young children to their parents, Renon et Fichant, December 5, 1952 (15 years of age: 
300.000 francs); époux Girard, April 28, 1950 (2 years of age: 52.000 francs), etc. 

® Billard, March 30, 1949. See Gordon, “Fundamental Rights in France since the Libera- 
tion,” Yearbook on Human Rights for 1946, United Nations, Lake Success, New York, 1947, 
p. 113. 

® The participation in the teamwork by the criminal Courts is best characterized by the 
Cour de Cassation in a decision relative to requisitions pursuant to the statute of July 11, 
1938, on the organization of the nation for wartime, and the decree of March 8, 1950, authoriz- 
ing requisitions, the legality of which had been at issue: “la circonstance que ce réglement et 
ces mesures faisaient l’objet d’un recours encore pendant devant le Conseil d’Etat ne dispen- 
sait pas la Cour d’Appel d’en apprécier la légalité et de dire, par suite, si la contravention a 
ces dispositions devait étre sanctionnée par le texte dont |’application était requise,”” Chambre 
Criminelle, Gerval, May 7, 1951. However, since the Tribunal des Conflits excepted, soon 
afterwards, “l’appréciation de la légalité des actes administratifs non réglementaires, cette 
appréciation étant, sauf dans le cas de prescription législative contraire, réservée a la juridic- 
tion administrative en vertu de la séparation des pouvoirs,” Procurerur général d’Angers v. 
Avranches et Desmarets, July 5, 1951, and since the law courts do not seem to follow suit, 
Pelletier, op. cit., supra note 42, p. 114-115, there exists at present an unresolved conflict 
insofar as individual administrative acts are concerned. 

The operation of the civil law courts is different in the fields of ‘voie de fait’ and ‘emprise 
irrégulitre.’ In the former, they have full jurisdiction, starting with Paris-Labrosse, January 
11, 1873, where the Tribunal des Conflits has decided that, faced with a decree delimiting the 
public domain, the law court cannot prescribe restitution of land, included in the public do- 
main by administrative decision, to the dispossessed riparian owner, but may accord him an 
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Inclusion in the Constitution of 1946 of the principle of public property, 
the right to work, to strike, and to participate in business management, 
the right to social security and to education, has vastly expanded the 
field of judicial control of the administration. This heralds a future in 
which the jurisprudence of the Conseil d’Etat will be focused on labor 
law, social security, and agricultural property.® 





indemnity of eviction without first obtaining from the administrative judge a decision on the 
prejudicial question of the legality of the administrative act. In the field of ‘emprise irrégu- 
lire,’ the law courts share jurisdiction with the Conseil d’Etat, whenever immovable property 
is concerned, the latter passing on the question of illegality and the former on the claim for 
indemnity; Tribunal des Conflits, Tabary, May 10, 1924; Baudéan, November 14, 1938; 
Consorts Durand, January 14, 1939; Société Hotel de Vieux Beffroi, March 17, 1949; Nogier, 
June 30, 1949; while irregular seizure of movables is entirely within the jurisdiction of the 
administrative tribunals, Tribunal des Conflits, Sieur Ponzévéra, January 26, 1950. 

It has been the Tribunal des Conflits which worked out the theory of ‘voie de fait’ and ‘em- 
prise irréguliére,’ and further discovered the distinction between them, on the one hand, and 
annulment, personal fault, and simple illegality, on the other hand. Thus Société Schneider 
et Cie, June 4, 1940, made it clear that there may be ‘excés de pouvoir’ even when there is no 
‘voie de fait,’ the latter requiring an act manifestly not susceptible of being considered as 
the application of law. ‘Voie de fait’ is further distinguished from personal fault in that the 
former presupposes administrative action intervening in the public interest, but outside all 
‘voie de droit,’ whereas personal fault does not presuppose either. Annulled acts entail state 
liability before the Conseil d’Etat, except they amount to ‘voie de fait,’ when it will not as- 
sume jurisdiction, Sieur Ponzévéra, January 26, 1950. The same is true of simple illegality, 
with the exception of ex officio enforcement measures which, whenever illegal, amount to 
‘voie de fait,’ Perru, February 17, 1947, and subsequent decisions. It is remarkable that the 
Tribunal des Conflits, in the course of its decisions quoted, shaped substantive law by way of 
delimiting the competing jurisdictions. 

This is seen also in the fields of contracts and torts, where the trend has been to extend the 
jurisdiction of the law courts at the expense of administrative tribunals, and where the in- 
crease in protection of property rights, but also those to life and limb, is conspicuous. Tort 
liability, limited until 1908 to the state, has been extended to municipalities by the Tribunal 
des Conflits, presided by Aristide Briand, by its arrét Feutry, February 29, 1908, transferring 
jurisdiction, under the principle of public service, from law courts to administrative tribunals. 
Recently, a distinction has been made, however, between administrative services and indus- 
trial and commercial services, the latter being replaced within the jurisdiction of law courts, 
Sieur Guis v. Office national de la navigation, February 10, 1949. Similarly, in the field of 
contracts, the Conseil d’Etat recognized that its jurisdiction extended only to such contracts 
as were concluded by public persons, Société des granits porphyroides des Vosges, July 31, 
1912. The Tribunal des Conflits has formulated the same principle more precisely by ruling 
that municipal contracts, or quasi contracts, are governed by private law and come within 
the jurisdiction of the law courts, except “lorsqu’ils contiennent des clauses dérogatoires au 
droit commun leur imprimant un caractére administratif,” Sieur Templier, May 1, 1928. 

8 Waline, Joc. cit., supra note 55, p. 139-140; Gordon, loc. cit., supra note 61, p. 114-115; 
Martin, in Yearbook on Human Rights for 1950, United Nations, New York, 1951, p. 85-88. 
In one case the Conseil d’Etat ruled that a strike which would interfere with the exercise of the 
prefectural function as regards its essential powers would constitute a grave prejudice to the 
maintenance of public order and therefore the Government had acted legally in forbidding and 
punishing by disciplinary measures any participation by the heads of departments of a pré- 
fecture in the strike planned for July 1948, Charles Dehaenne v. Prefect of Indre-et-Loire, 
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Finally, the vital right of notice and hearing, which shows the common 
roots of due process and excés de pouvoir in a procedural context charac- 
teristic of our times everywhere, has been vindicated in the sense that 
“when an administrative decision assumes a penal quality and has a 
sufficiently serious adverse effect on the situation of an individual,” the 
jurisprudence of the Conseil d’ Etat “requires that the individual be given 
opportunity to present his opinion on the measure affecting him. . . . The 
victim of a penalty must be given notice and be enabled to present his 
defense.” This principle has been applied to loyalty screenings and dis- 
missals of collaborationist civil servants; “it results from the general 
principles of law applicable even in the absence of legal provisions that a 
sanction cannot be lawfully pronounced on such grounds unless the indi- 
vidual concerned has been given opportunity for effective defense.”® 


CONCLUSION 


The argumentum comparationis between the two classical systems of 
remedies, in which the idea of the Rights of Man has become incarnate, is 
that they are complementary. Administrative justice can make a signal 
contribution in fields beyond the ordinary operation of courts of law. The 
details of the administrative process, which concern matters of everyday 
life, also necessarily concern the rights of any man. However, because of 
their mass, their pettiness, and obscurity, such cases seldom reach the 
courts. Even apart from costs, the paraphernalia of English criminal due 
process would seem supererogatory in the great mass of cases before the 





July 7, 1950. For further interesting examples of human rights protection in France see 
Donnedieu de Vabres, Handbook on Human Rights for 1948, United Nations, Lake Success, 
New York, 1950, p. 69-71; and for 1949 (1951), p. 68; Martin, for 1951 (1953). 

Conclusions of Government Commissioner Chenot in Trompier-Gravier, May 5, 1944. 

6 Sieur Aramu, October 26, 1945. Of this field of ‘épuration,’ Waline, loc. cit., supra note 
55, p. 136, has drawn a picture the lessons of which are of general interest: “Une telle opéra- 
tion, méme poursuivie avec le maximum de scrupules et de garanties, souléverait inévitable- 
ment de vives et nombreuses protestations de ses victimes, éveillerait bien des ranceurs; a 
plus forte raison si, dans certains cas, des considérations politiques ou personnelles peu avoua- 
bles ont pris le pas sur le ressentiment patriotique le plus légitime. . . . D’od cet extraordinaire 
afflux des requétes, que le Conseil d’Etat s’est astreint 4 juger avec le plus minutieux scrupule, 
étudiant dans chaque cas si les garanties de procédure ont été conformes aux exigences non 
seulement de la législation, mais des principes généraux du droit, et contrdlant minutieuse- 
ment si les faits établis 4 la charge des interessés étaient de nature a justifier une sanction, 
allant jusqu’a rechercher, par exemple, a partir de quelle date, en Alsace, l’adhésion au parti 
national-socialiste pouvait s’excuser par la contrainte. . . . ce n’est qu’avec le recul du temps, 
dans dix ou vingt ans, que l’on appréciera I’équité du Conseil, et comment elle aura rendu 
inutile, en matiére proprement administrative, cette amnistie que certains réclament bruyam- 
ment en matiére pénale.”” The protection of human rights, added by administrative justice to 
that already assured by law courts, could not have been better described. 
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Conseil d’ Etat; the accumulated tradition, wisdom, and technique of this 
tribunal, however, far from being supererogatory, is vital for their correct 
decision. Comparison suggests, thus, not a choice of alternatives, but the 
application of one and the same basic principle, which is protected most 
adequately by due process in one field, and by the recourse for excés de 
pouvoir in another. What cannot be effectively relieved by due process 
requirements, in certain types of cases, may be controlled as excés de 
pouvoir under a less articulate system of administrative guarantees. 

It would be appropriate to call the first of these systems “‘basic” due 
process, since the protection it affords human rights is the more funda- 
mental, as it is also the more dramatic. The second might be termed 
“‘vanishing”’ due process, first, because it transcends the dramatic guaran- 
tees, and, second, because the cases concerned, petty, prosaic, and 
obscure, are brought into focus only by specialized effort and technique. 
This is why there is but one and the same basic principle, and this is why 
it is nonsensical to ask which is the better system. In their respective, 
proper fields of operation, they are both needed. 

The tertium comparationis consists of systems providing neither of the 
two types of guarantees here compared. Of these, the Soviet communist 
system has been contrasted with the classical Anglo-American and French 
systems. We have had to reject the theory and practice of this system, as 
thus far developed; its basic doctrine, the primacy of social over individual 
rights is to be rejected, chiefly since, as in the fable, in practice it burns 
down the house to roast the pig. Whether totalitarian systems, even if 
more or less reconciled with those of classical democracy, may be able to 
develop true guarantees of their own for human rights, isa mystery of the 
future. The best that may be said in a matter that escapes comparative 
analysis is that if there are ways and means, mitigating the harshness of 
dictatorship, to be found in a system which openly discards the tested 
remedies, these seem inarticulate and inept to translate human rights into 
legal rights. 

Comparative analysis brings into sharp focus the extent to which the 
classical systems of the protection of human rights are spontaneous 
growths, inspired by the deepest stirrings of the national legal genius, 
English, American, or French. Alongside of such national protection, the 
chances of additional protection by international law are certainly limited. 
In creating world-wide protection, the reliance on ius gentium as well as 
on ius inter gentes would seem appropriate. Comparative law, conveying 
the message of each national legal genius, may shape zus gentium and thus 
cross-fertilize the various spontaneous national growths. By activating 
everywhere the catalytic agent of our legal civilization, by piercing the 
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twilight of infinite detail in which the idea of the rights of man is groping 
for institutional and remedial realization, it may perform a real service 
for mankind within the strictly scientific ambit of relevant descriptive 
comparison. Great advances have been made in this direction by the 
editors of the Yearbook on Human Rights, the latest editions of which 
include court decisions of some sixty nations. If comparative law scholars 
combine their efforts, this might stimulate that competitive spirit among 
nations which is the real answer to the problem. For the problem is not 
primarily organizational. It is rather a matter of capturing the imagina- 
tion, of illumination rather than coalescence, of thought-processes and 
habits, at times tough and at times half-conscious, of inarticulate major 
premises that must be harmonized. It is by listening to each other and to 
the quiet operation of ideas and concepts underlying legal institutions, 
that nations are educated. In this process of self-education, comparative 
law can serve to evoke the spirit of inquiry and progress which is so indis- 


pensable to spontaneous, creative advance in the protection of the rights 
of man. 











Comments 








RECOGNITION IN FRANCE OF FOREIGN DECREES DIVORCING 
SPOUSES OF DIFFERENT NATIONALITY 


The decision of the highest court of France on April 17, 1953, in the case of 
Riviére v. Roumianizeff! decides what law is applicable when a divorce is sought 
by spouses of different nationality. Continental systems, in which status, in- 
cluding divorce, is governed by the national law, face a serious difficulty in 
such cases. The decision in the Riviére case, that the law of the domicile governs 
where a divorce is sought between spouses of different nationality, is an impor- 
tant development in French private international law. The decision brings the 
French and the Anglo-American systems to some extent closer. 

The facts of the Riviére case are as follows: Lydia Roumiantzeff, Russian by 
birth, but French by naturalization, married Dimitri Petrov, a Russiaa 
national, on February 9, 1934, in France. She did not lose her French nationality 
by this marriage. Subsequently, the Petrovs left France and settled in Ecuador. 
There they obtained, on August 27, 1936, a divorce by mutual consent. Such 
divorces are permitted in Ecuador. On May 19, 1939, Lydia Roumiantzeff 
married in Morocco Robert Riviére, a French citizen. Sometime later, Madame 
Riviére sought a divorce from Riviére in the courts of Casablanca. Riviére, who 
probably feared the consequences of a judgment of divorce in which he would 
be declared to be at fault, opposed her action on the ground that their marriage 
was void because the first marriage of his ‘“‘wife”’ had not been validly dissolved 
in the eyes of French law by the judgment handed down in Quito, Ecuador. 
Riviére advanced two arguments in the support of his contention: 

First, Mme Petrov had retained her French nationality, and French law 
does not allow divorce by mutual consent. Indeed, a strong argument based 
upon previous decisions could be made that questions relative to the status of 
a French woman married to a foreigner remain subject to French law. 

Second, even if French law does not governa divorce between M. and Mme. 
Petrov, French public policy does not allow recognition in France of the effects 
of a foreign decision handed down under conditions contrary to the fundamental 
principle of French law, namely, that a divorce can be granted only if one of the 
spouses has been at fault vis d@ vis the other and that a divorce cannot be granted 
on the basis of their agreement. 

The court of first instance in Casablanca accepted the defendant’s argument 
and declared that the Ecuador divorce had no effect in France. In consequence, 
the second marriage contracted in Morocco by Lydia Roumiantzeff was held 


1 Cass. civ., 17 April 1953, S. 1953. I. 181, J.C.P. 1953. II. 7863, 42 Revue Critique de 
Droit International Privé (1953) 412, 80 Journal du Droit International (1953) 861 (English 
translation). 
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void. The court of appeals at Rabat by a decision of November 30, 1948,? 
reversed. It gave effect in France to the divorce granted at Quito and thus 
recognized the validity of the second marriage. 

The Court of Cassation, upon a proceeding for review brought by Riviere, 
affirmed the decision of the court of appeals at Rabat. The Court reasoned that: 


“Inasmuch as the Petrovs—Roumiantzeff are of different nationality but were both domi- 
ciled in Ecuador, the court of appeals correctly decided that their divorce was governed by the 
law of their domicile which was, moreover, the same as the personal law of the husband and 
the law of the forum. 


“Whereas, consequently, the divorce was properly obtained through a foreign decision 
applying the law normally competent; ... .” 


In order to make other parts of the decision which have not been reproduced 
above, understandable, it should be noted that the court’s discussion was con- 
cerned in large part with procedural points without immediate interest for this 
comment. These can be summarized very briefly: 

(1) One of Riviére’s objections to the decision of the court of appeals at Rabat 
was that it had given effect in France to a foreign judgment without this judg- 
ment having been first submitted to the exequatur of a French judge. This 
procedure, prescribed by article 546 of the Code of Civil Procedure, is required 
in order to obtain execution in France of a foreign judgment. The Court of 
Cassation met this argument by referring to numerous of its decisions holding 
that foreign judgments on status are recognized in France without the ex: 
equatur being required so long as they do not involve “coercing individuals or 
granting execution on property.” This rule dates back to the Bulkley case® and 
has been reaffirmed many times. It allows, as in the Bulkley case, a spouse who 
has properly obtained a divorce abroad, to remarry in France without first 
obtaining an exequatur for the divorce judgment.‘ 

(2) Riviére renewed the argument which he had made before the court of 
appeals that the officier d’état civil’ cannot remarry a spouse who has already 
been married in France, unless the judgment of divorce has been entered in the 
register of vital statistics of the place where the marriage was celebrated. The 
court of appeals at Rabat had very properly met this argument by the remark 
that if the officier d’état civil committed a fault in disregarding the absence of 
such an entry, this fault did not, under the decisions of the French courts, 
render the marriage void. The officier d’état civil should have refused to perform 


*38 Revue Critique de Droit International Privé (1949) 106. 

*Cass. civ., 28 February 1860, D. 1860. I. 57, S. 1860. I. 210. 

‘Tt has been difficult to understand how a question which has been settled for so long could 
be discussed again before the highest court. For recent decisions to the same effect as the Bulk- 
ley case, see Weiller, Cass. civ., 22 January 1951, S. 1951. I. 187, J.C.P. 1951. IT. 6151, 40 
Revue Critique de Droit International Privé (1951) 167; Renoir, Cass. civ., 19 February 1952, 
S. 1953. I. 201, J.C.P. 1952. II. 7009, 42 Revue Critique de Droit International Privé (1953) 
806. 


5 This official, along with his other duties, is charged with performing the marriage cere- 
mony. 
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the marriage, but his fault has no effect other than to make him personally 
liable. There is no answer to this argument.® 

The really new contribution of the Riviére decision is with respect to the law 
applicable to the divorce of spouses of different nationality. 

In order to understand the problem, it is important to keep in mind that, 
although foreign judgments relative to personal status have effect in France 
without an exequatur, at least for the remarriage of a divorced person, the 
effectiveness of the divorce is subject to control by French courts. The party 
against whom the foreign judgment is used can argue that it was not properly 
obtained in the eyes of French law. The court will then examine whether this 
is the case. If the court so finds, it will refuse to recognize the judgment. If, on 
the other hand, the judgment is recognized, it will be considered effective from 
the date of its pronouncement. In this event, a new marriage, contracted be- 
tween the date of the pronouncement of the foreign divorce decree and the date 
on which that decree is relied on in a French litigation, is perfectly valid. The 
exequatur, on the other hand, only produces effects for the future.” 

The scope of the control exercised over judgments relative to status is the 
same as in an exequatur proceeding except for one fundamental difference. In 
deciding whether to grant the exequatur, the judge, under the well-established 
case law, which is open, however, to criticism, can “‘review the substance of the 
judgment.” He may, in other words, refuse the exequatur if it appears to him 
that a question of fact or of law has been incorrectly decided. A court in a status 
judgment, does not have this power of review.’ In both exequatur proceedings 
and status judgments, the judge reviews not only the jurisdiction of the foreign 
court and whether the proper procedure was followed, but also determines 
whether the foreign court applied the law applicable under the French system 
of conflict of laws. And he determines whether public policy is violated. 

In view of these principles, in the Riviére case the divorce granted in Quito 
can have effect in France only if the law applied was that which the French 
system of conflict of laws declares applicable. This requirement may seem 
rigorous. How can a foreign court be censured for applying its own conflicts rule 
rather than that of the French law? It is impossible to discuss the matter here, 
but it should be explained that it is not desired to impose the French system of 
conflicts upon the foreign court but to prevent the foreign conflicts rule from 
having any effect in France. 

Concretely, the French courts refuse to allow a French couple to seek a di- 
vorce, under conditions not recognized by French law, from a court whose 


6 The decision of the Court of Cassation has created some difficulty in interpretation be- 
cause it was not content to repeat this argument alone but indicated that the entry was “re- 
quired in principle.” The vagueness of this formula gives rise to difficulties. 

7 See Le Goaster, Cass. req., 11 November 1908, D. 1914. I. 118 (report Denis); Weiller, 
Cass. civ., 22 January 1951, loc. cit. supra, note 4; Renoir, Cass. civ., 19 February 1952, 
loc. cit. supra, note 4. 

8 De Wréde, Cass. civ., 9 May 1900. S. 1901. I. 185; Sloutsky, Cass. civ., 21 February 1933, 
S. 1933. I. 361. 
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country’s conflict rule applies the law of the domicile. Although the rule does 
not facilitate private international relations, it is not inconsistent. This writer 
believes that it would be useful to moderate this requirement, but the scope of 
the present discussion does not permit a full treatment of this question. 

The Riviére decision reaffirms in express ianguage that the Ecuadorian 
divorce can have effect in France only if it was pronounced under the Jaw con- 
sidered competent by the French system of conflicts. Consequently, the court 
had to decide what law is applicable to the divorce of spouses of different na- 
tionality. This question has caused very serious difficulties for the French courts 
for the last fifty years. 

It seemed that the difference between the early decisions rendered by the 
courts of first instance and the courts of appeal on this question were resolved 
by the famous decision of the Court of Cassation in the Ferrari case.!° Mme 
Ferrari was a French woman who became Italian by marriage. After having 
obtained a separation in Italy, she asked to have her French nationality re- 
established and sought in France to have the separation converted into a 
divorce. The court refused this conversion because the separation decision had 
been obtained by mutual agreement in Italy, and a conversion of a separation 
into a divorce can be granted only if the separation is of the type known to 
French law, that is to say, if it is a sanction of a fault on the part of the defend- 
ant. But this seeming defeat on the part of Mme Ferrari only prepared the way 
for her final success because the Court of Cassation clearly stated that Mme 
Ferrari, having regained her French nationality, could invoke the French law 
against her Italian husband. Mme. Ferrari then sought and obtained a divorce 
in the court of Lyon. The decree was upheld by the court of appeal at Lyon and 
approved by the Court of Cassation.4 

The interpretation of this decision gave rise to serious difficulties. It was 
necessary to decide whether the Court of Cassation meant that each of the 
spouses is personally subject to his national law, or whether the fact that one 
of the spouses is of French nationality makes French law applicable to both of 
the parties. The first interpretation leads to the conclusion that Mme Ferrari, 
because of her French nationality, can seek a divorce but that Ferrari, as he 
was of Italian nationality, could not seek a divorce because the Italian law 
does not permit such a dissolution of the marriage bond. On the other hand, 
this interpretation suggests that, although Mme Ferrari is divorced under 
French law, her husband is not, a situation which is, to say the least, curious. 
The second interpretation leads to the opposite consequences. 

The courts went both ways. Some at first held that the spouse, who was in 





* For earlier decisions to this effect, see Bach v. Blankenhorn, Cass. civ., 11 April 1945, D. 
1945, 245, S. 1945. I. 121; Schabel v. Bogenschutz, Cass. civ., 1 May 1941, D. 1945. 245, S. 
1945. I. 122; Weiller, loc. cit. supra, note 4; Renoir, loc. cit. supra note 4. 

” Cass. civ., 6 July 1922, S. 1923. I. 50, D. 1922. I. 137, 14 Revue de Droit International 
Privé (1922-23) 444. 

" Ferrari, Cass. civ., 14 March 1928, S. 1929. I. 92, 23 Revue de Droit International Privé 
1928) 651. 
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the situation of Ferrari, could not remarry. The courts have, in general, re. 
jected this consequence. But they have not been in agreement whether a spouse, 
whose personal law does not recognize divorce, could seek a divorce under the 
circumstances of the Ferrari case. On the other hand, various writers, especially 
the late Professor Niboyet, argued strongly that as soon as one of the parties was 
French, French law applied. They based their argument on the Ferrari case in 
spite of its ambiguity and also invoked other decisions handed down in ques. 
tions of filiation, decisions that were even more ambiguous than the Ferrari 
decision. However, the number of writers opposed to such a one-sided solution 
has continued to increase, and various judicial decisions have confirmed this 
reaction. 

The situation before the Riviére decision was thus embarrassing from two 
points of view. First, the courts were divided on the proper solutions; second, 
none of the possible interpretations of the Ferrari decision appeared satisfac- 
tory. The Riviére decision has the merit of having resolved, in its main aspects, 
this problem without adopting either of the suggested interpretations of the 
Ferrari decision. 

By adopting a new position, which substitutes the law of the domicile for one 
of the national laws of the parties, the Court of Cassation approved the decision 
of the court at Rabat. This decision gave effect in France to an Ecuador divorce 
because the divorce was “governed by the law of the domicile which was, more- 
over, identical with the personal law of the husband and with the law of the 
forum.” Of course, this formula is not yet completely precise. In particular, the 
significance of the supplementary consideration, that the law of the domicle 
was identical with that of the husband and of the forum, is not clear. 

A former member of the Court of Cassation, and an eminent writer in the 
field of conflicts law, the late Lerebours Pigeonniére, commented upon this 
supplementary consideration at a meeting devoted to a discussion of the 
Riviére decision, held last spring by the French Committee of Private Inter- 
national Law.” It was his opinion that the supplementary consideration had 
no significance other than that of concealing the importance of the departure 
from the principles of the Ferrari case. Such a concealment would conform 
to the habits of the Court of Cassation, he said, which changes its views only 
very rarely and generally endeavors, even if only on the level of language, to 
maintain the appearance of continuity. As a former member of the Court of 
Cassation, special weight attaches to Lerebours Pigeonniére’s explanation. 

Other commentators consider, however, that the Court of Cassation is not 
accustomed to use needless formulae. In their view, the divorce of spouses of 
different nationality is consequently not governed purely and simply by the 
law of the domicile, but it is probably necessary that this law be the same as 
the national law of one of the spouses or, possibly, the law of the forum. Even 
with this uncertainty, the rule would have the advantage of solving the prob- 
lem, which has existed for more than twenty-five years in France, of determin- 


12215 Travaux du Comité Francais de Droit International Privé (1954). 
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ing the law to govern the numerous families living on French territory in which 
the wife is French and the husband is a foreigner. Households in which the 
children are born and raised in France, which are French on the mother’s side 
and in which only French is spoken, certainly should be governed by French 
law. The Riviére decision offers a solution to this embarrassing question, even 
if it is interpreted as requiring a coincidence of two laws, one, the national law 
of either of the spouses, the other, the law of the domicile. 

It may be asked whether it was not perhaps this consideration which pre- 
vented the Court of Cassation from recognizing the Ecuadorian divorce on the 
single ground that the national law of the husband was identical with the Ecua- 
dorian law. The Court of Cassation accepts decisions in which the result would 
be the same if it had been based upon the law which is normally competent 
under French conflicts rules,'* and there is a widespread tendency among the 
courts of first instance and the courts of appeal to apply to the effects of mar- 
riage, and hence to divorce, the national law of the husband, who is considered 
the chief of the family. However, this solution, which would have been sufficient 
in the case to justify a desirable result, was not adopted. 

It is necessary to underline that in all events the Riviére decision applies 
only to spouses of different nationality. It has recently been held again that the 
divorce of spouses of the same nationality is governed by their common na- 
tional law." 

On the other hand, the Riviére case rejects the doctrine that French law 
prevails as soon as one of the parties is of French nationality. In the instant 
case, Mme Petrov was French, and the effect in France of her divorce was 
recognized even though it was pronounced under a foreign law and on a ground 
not recognized by French law. Some commentators have sought to restrict the 
scope of the decision on the theory that it only concerns the effect in France of 
a divorce pronounced abroad. But the decision of the Court of Cassation states 
in the clearest possible terms that such a divorce can have an effect in France 
only if it was pronounced under a law which is considered competent by the 
French system of conflicts. The decision states ‘The divorce was properly ob- 
tained through a foreign decision applying the law normally competent.” 

The Court of Cassation was not content, however, to express through this 
solution its rejection of a preference for French law whenever one of the parties 
is French. The court also specifically announced its rejection of this principle, 
stating: “‘that the sole fact that the wife is of French nationality is not enough 
to make the French law competent in all cases where the status of the wife is 
in question.” This formula, as has been remarked,! does not signify a complete 


See Drichement v. Schmitt, Cass. civ., 29 July 1929, S. 1930. I. 20, 26 Revue de Droit 
International Privé (1931) 334. 

“See Figue, Cass. civ., 22 December 1953, S. 1954. I. 172, J.C.P. 1954. II. 8082 (note 
Savatier). 

'§ See Francescakis, ‘‘Le Divorce d’époux de nationalités différentes—aprés l’arrét Riviere,” 
43 Revue Critique de Droit International Privé (1954) 325. 








580 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


exclusion of French law in such situations. It is possible that in special cases a 
preference for French law will be accepted. But, in all events, it is not possible 
to say, as some wished, that French law applies as a general rule, as soon as one 
of the parties is French. The result appears desirable. A rule giving an absolute 
preference to French law in such cases only multiplies complications because it 
will not be accepted outside of France. 

In the instant case, if effect had been refused to the divorce granted at Quito 
on the sole ground that the wife was a French national, the result would have 
been to render two relationships bigamous, because both parties had remarried. 
Although marriages ‘“‘whose validity is limited by geography” are often the 
inevitable result of the division of the world into sovereign legislative states, it 
is desirable to seek so far as possible to prevent this result. It is to be hoped 
that the preference for French law in the proposed draft of a new Civil Code}* 
whenever one of the spouses is French, in all matters of status, a result that is 
rejected by the Riviére decision, will be removed. 

It is above all necessary to emphasize the novelty of the appeal to the law of 
the domicile. Everyone knows that here is one of the greatest differences be- 
tween the law of continental countries and the law of common law countries. 
Of course, on the continent there are important nuances in the attachment to 
the national law. Thus, French law only makes questions of status and the 
capacity of persons subject to the national law, excluding all questions of 
property even though they are directly related to family law, for example, the 
marital régime and inheritance. Such questions are made subject to the national 
law by German, Italian, and Spanish law. 

The application of the national law to the status and the capacity of persons 
is prescribed by one of the rare written texts in the field of private international 
law, article 3 of the French Civil Code. The writers, who like the present author, 
following Cassin,” desired to have French law applied to households established 
in France in which the wife was French, admitted that it would be difficult for 
the courts to adopt this solution in view of article 3 of the Civil Code. The Court 
of Cassation has, however, adopted the desired solution in spite of this obstacle. 
And it should be remarked that the courts have already accepted domicile as a 
supplementary contact point when nationality does not furnish a contact point 
as, for example, in the case of stateless persons." It is, in the final analysis, no 
more contrary to the articles of the Code to hold that the national law is not 
applicable and to refer to the supplementary contact point of the domicile 


16 Art. 32 of the Draft, [1949-1950] Travaux de la Commission de Réforme du Code Civil 
(1951) 801. See Nadelmann and von Mehren, “Text of the Draft Law on Private Interna- 
tional Law,” 1 Am. J. Comp. L. (1952) 416, 421. 

17 See Cassin, “La nouvelle conception du domicile dans le réglement des conflits de lois,” 
34 Recueil des Cours de l’Academie de la Haye (1930) 659. 

18 See especially Bourbon-Parme, Cour d’appel of Orléans, 29 February 1928, S. 1929. IL. 
33 (note Audinet); Urai, Cour d’appel of Paris, 6th Chamber, 7 June 1947, 37 Revue Critique 
de Droit International Privé (1948) 527. 
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when two nationalities are involved than when there is no nationality present 
in the case. 

The French law is thus moving toward acceptance of the two criteria of 
nationality and domicile. This writer believes that this is a desirable develop- 
ment because neither of these two contact points alone can offer a fully satis- 
factory solution to problems encountered in this area of the law. 

It does not appear, however, that this is the beginning of a general conver- 
sion of French law to the law of the domicile. The article of the Civil Code re- 
mains, and the commission charged with the reform of the Civil Code has con- 
tinued to recognize the competence of the national law even though it has 
substituted the law of the domicile for cases where foreigners have resided in 
France for five years.” Although the courts have not extended the scope of the 
national law beyond matters of status and of the capacity of persons, which 
would have been possible in view of the absence of articles in the Code regulat- 
ing these questions, it appears that the French judges also have a general fear 
of fraud through the use of the law of the domicile. The first reaction which a 
distinguished judge expressed to the author when he learned of the Riviére deci- 
sion was of this sort: ““Then it will be enough for people who wish to obtain a 
divorce contrary to the law to go and live for a short time abroad?” 

To many people in the United States this procedure appears natural. It is a 
fact that as a general matter it shocks public opinion in France. The French 
conception is that, if you wish to be subject to the law of another country, 
change your nationality and go and live there. On the other hand, if you are 
French, accept the French law in these matters. The Riviére decision does not 
cover cases where a domicile was only established abroad in order to evade the 
French law by obtaining a divorce which that law would not permit. But follow- 
ing the genera] rule, fraudulent intention must be proved. It is not presumed. 

In conclusion, it should be remarked that the objection that a divorce by 
mutual consent properly pronounced under a competent foreign law would 
violate French public policy was rejected on the ground that public policy is less 
exigent relative to the effects in France of rights acquired abroad than with 
respect to rights which one wishes to acquire in France by the application of 
a foreign law. It is hardly necessary to discuss further this new application of 
the classic distinction between the ordinary effect and the attenuated effect of 
public policy. The application of this principle to a divorce pronounced abroad 
on the ground of mutual consent was already implicit in the decision of the 
Court of Cassation in the Guyot case.?° 

HENRI BATIFFOL* 


19 Art. 27(2) of the Draft Law., loc. cit. supra note 16. 

20 Guyot v. Schmid, Cass. req., 3 November 1936, D. 1937. 17, S. 1939. I. 177, 33 Revue 
Critique de Droit International Privé (1938) 109. 

* Professor of Law, University of Paris. 
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A FOREIGN CURRENCY CONVERSION PROVISION IN THE NEW 
FRENCH BANKRUPTCY LAW 


The new French Bankruptcy law of May 20, 1955! contains a provision on 
conversion into local currency of foreign currency claims, which monetary law 
and conflicts specialists, in particular, will note with interest. The old bank- 
ruptcy law—Book III of the Commercia] Code and the law on Judicial Liqui- 
dation of 1889—had no provision on the subject. 

Article 39 of the new law, in the chapter “Effects of the Bankruptcy Judg- 
ment,” provides: 


(1) The judgment, which declares bankruptcy or judicial administration, makes due, as 
against the debtor, debts not yet fallen due. 

(2) When such debts are expressed in a currency other than that of the place of the declara- 
tion of bankruptcy or judicial administration, they are, with regard to the bankrupt estate, 
converted into the currency of that place at the rate of exchange of the date of the judgment. 


The new bankruptcy law, enacted by Governmental decree taken on the 
basis of powers granted to the Government for the execution of a program of 
financial equilibrium, economic expansion, and social progress, has as origin a 
draft which the Commission for the Reform of the Commercial Code, ap- 
pointed in 1947, had prepared in 1949,? and which was later revised by the 
Commission in the light of comments received from the courts and the faculties 
of law. During the discussion of a preliminary draft, the suggestion had been 
made by a Commission member that the question of the conversion rate for 
debts in a foreign currency be covered.’ A new article was added: “Debts and 
commitments of the debtor in foreign currency shall be converted into French 
currency at the date of the bankruptcy judgment.’* Somewhat modified this 
text appeared in the Commission draft of 1949 as part of article 50:5 


(1) The judgment, which declares bankruptcy or judicial administration, makes due, as 
against the debtor, debts not yet fallen due. 

(2) When such debts are expressed in a currency other than that of the place, where the 
cessation of payments was judicially taken notice of, they are converted into local currency 
at the rate of exchange of the date of the judgment. 


Comparison of the three texts shows that the earliest draft did not limit 
the application of the conversion date rule to debts not yet fallen due; and in 
the first, as well as the 1949 drafts, there was no limitation of the effects of the 
conversion rule—as is now the law—to the relations between the holder of the 
claim and the bankrupt estate, as distinguished from the (bankrupt) debtor. 


1 Decree No. 55-583 of May 20, 1955 on Bankruptcy, Judicial Administration, and Rehabili- 
tation, [1955] Journal Official 5086, 38 Dalloz, Bulletin Législatif 539 (1955), [1955] Recueils 
Dalloz & Sirey, Législation 237. 

2 Avant-Projet de Loi relative aux Faillites, Réglements judiciaires et Banqueroutes, 1! 
Travaux de la Commission de Réforme du Code de Commerce et du Droit des Sociétés [here- 
after: Travaux] 259 et seg. (1950). 

3 March 18, 1949 session, 1 Travaux 229 (Mr. Lescot). 

4 “16 bis,” March 25, 1949 session, 1 Travaux 230 (Mr. Lagarde, drafter). 

51 Travaux 266, 276. 
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In the official comment on the new law, article 39 (2) is listed among those 
new provisions designed ‘‘to remove uncertainties from the texts in force, or to 
complement them.” The rule as now enacted would seem to be primarily a 
codification of what the courts had actually held, namely, that the conversion 
date for debts expressed in foreign currency is the date of the bankruptcy 
judgment.’ This is a principle found almost everywhere in the civil law coun- 
tries, either as a statutory® or as a decisional? rule. 

Whether the fact that article 39 (2) provides a conversion rule only for 
foreign currency debts not yet fallen due is intentional, cannot be answered 
with any safety on the basis of the published materials. While the general law 
on conversion of foreign currency debts also is not free from uncertainties in 
France, French courts have favored the payment-day rule,!° and not the due- 
day or breach-day rule, or the judgment-day rule, applied by the courts in the 
common law countries." Foreign currency debts may thus be due under French 
law without being subject to an automatic conversion. The provision in the 
new law leaves a gap which the courts will have to fill. Similarly, bankruptcy 
statutes in common law countries contain a gap in that they do not specially 
settle the treatment to be given to foreign currency debts not yet due.!? When 
conversion has taken place before bankruptcy, or as a result of bankruptcy 
through the theory of an anticipatory breach of contract,!* the bankruptcy 
administration has of course no conversion problem to deal with. 

An interesting feature in the new provision is the limitation of the effect of 
the conversion rule to the relations of the holder of the claim with the bankrupt 


6 Exposé des motifs, in [1955] Journal Officiel 5086. 

7Cass. civ., Nov. 17, 1930, Affréteurs Réunis v. Bessis, [1932] Recueil Dalioz I. 48, 58 
Journal du Droit International 1043 (1931). Further references in 7 (1) Travers, Droit Com- 
mercial International 329 (1935). 

8E.g., Austrian Bankruptcy Law of 1914, sec. 14 (1); German Composition Law of 1935, 
sec. 34; Italian Bankruptcy Law of 1942, sec. 59. 

*E.g., Appeal Brussels, Dec. 30, 1931, Derville v. Ancienne Banque Leman en liq., [1933] 
Jurisprudence Commerciale de Bruxelles 206. See Piret, Les Variations Monétaires et leurs 
Répercussions en Droit Privé Belge, 119 (1935). Appeal The Hague, Oct. 29, 1907, Weekblad 
van het Recht No. 8621; Appeal Utrecht, Febr. 27, 1924, Weekblad van het Recht No. 11344. 
See Molengraaff, De Faillissementswet 257, 413 (4th ed. 1951). Cf., for Germany, 2 E. Jaeger, 
Kommentar zur Konkursordnung, §69, notes 5, 8 (6th and 7th ed. 1936); for Switzerland, 
2 C. Jaeger, Bundesgesetz betr. Schuldbeitreibung und Konkurs, §211, notes 1, 2 (3rd ed. 
1911). 

10 Cf., e.g., Appeal Paris, Oct. 20, 1952, United States Lines v. Ministre des Finances, 42 
Revue Critique de Droit International Privé 384 (1953), and references in Dach, “Conversion 
of Foreign Money,” 3 Am. J. Comp. L. 155, 163 n. 50 (1954). 

1 Cf., 3 Rabel, Conflict of Laws: A Comparative Study 25 et seg. (1950); Wolff, Private 
International Law 461 (2d ed. 1950); Mann, The Legal Aspect of Money 315 (2d ed. 1953); 
Nussbaum, Money in the Law—National and International 366 (1950). 

2 Debts not yet due are provable. U.S. Bankruptcy Act, §63 (a), 52 Stat. 873 (1938), 
11 U.S.C. §103 (1953). English Bankruptcy Act, 1914, §30 (3). The question of foreign 
currency debts under English bankruptcy law was broached in In re Rickett, ex parte Insecti- 
cide Activated Products Ltd. v. Official Receiver, [1949] 1 All. E. R. 737, 65 T.L.R. 258 (1949). 

8 Cf., Central Trust Co. v. Chicago Auditorium, 240 U.S. 581 (1916). 3 Collier, Bankruptcy 
§63.31 (14th ed. 1941). 5 Williston, Contracts §1327 (Rev. ed. 1937). 
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estate. The continental European bankruptcy systems do not provide for dis- 
charge from debts by order of the court—which is a creation of the common 
law system. Only a composition, duly accepted by the statutory majorities of 
the creditors and confirmed by court, can lead to a discharge when the estate 
is insufficient to pay all debts. Thus, in the absence of a composition, the debtor 
remains liable for the unpaid part of the debts. As expressly stated in the French 
law,!® each creditor may resume enforcement measures for the unpaid part of 
his claim. While this right is devoid of practical interest in most cases, the 
limitation put into the conversion rule of article 39 (2) makes clear that, as 
against the debtor himself, creditors with foreign currency claims are not 
restricted to the rate prescribed by article 39 (2) if they have a better right.'* 

The administration and distribution of an insolvent estate on a parity basis 
among all creditors cannot, as a practical matter, be undertaken without the 
use of one and the same monetary unit. Hence, there is need in bankruptcy 
administration for conversion of foreign currency claims into the currency of 
the forum. As an administration matter, the forum will prescribe its own 
conversion date. As in most civil law countries, the French law looks for con- 
version at the date of the bankruptcy judgment. Where the law refers the ef- 
fects of the bankruptcy adjudication back to the time of the filing of the bank- 
ruptcy petition,” the filing day may furnish the rate for conversion of foreign 
currency. Dates connected with the proof of claims have also been suggested." 
The choice of one or the other date is a question of expediency and unrelated 
to substantial justice. The latter becomes clear, if, for example, one thinks of a 
case in which the value of the currency of the forum was low at the bankruptcy 


judgment date and improves before the estate is distributed. At the expense 
of the foreign currency creditor the local currency creditors get a windfall. 
When the bankrupt debtor has property in other countries, foreign currency 
creditors will have an interest in administration of such property at its location 
if the currency of the location promises stability. This will prevent a situation 
where a bankruptcy administration collects foreign assets and possibly pays 
foreign currency creditors at a conversion rate inferior to the one obtained for 


4 Cf., Nadelmann, “Compositions in the Conflict of Laws,” 61 Harv. L. Rev. 804, 816 
et seg. (1948); Riesenfeld, “Evolution of Modern Bankruptcy Law,” 31 Minn. L. Rev. 401, 
408 n. 52 (1947). The discharge legislation, introduced under Queen Anne, became necessary 
because English law had neither the cessio bonorum, protecting from execution against the 
person (Story, Conflict of Laws §339 (1834)), nor composition legislation. Cf., Nadelmann, “Du 
concordat préventif de faillite aux Etats-Unis d’Amérique et au Canada,” 4 Revue trimestrielle 
de droit commercial 703 et seg. (1951). 

18 Art. 161 (2) of the Decree of May 20, 1955, supra, note 1. 

16 Similarly, the running of interest is stopped with regard to the estate only. Art. 40 of 
the Decree of May 20, 1955, supra, note 1. Cf., for the former law, 2 Percerou and Desserteaux, 
Faillites et Banqueroutes 1 ef seg. (2d ed., 1937). Cf., for the U.S. Bankruptcy Act, 3 Collier, 
Bankruptcy, §63.16 (14th ed. 1942). 

1 Thus, the U.S. Bankruptcy Act, sec. 63 (a), 52 Stat. 873 (1938), 11 U.S.C. §103 (1953). 

18 E.g., Luxemburg, May 20, 1922, Kerger v. Banque de Commerce et de |’Industrie, 11 
Pasicrisie Luxembourgeoise 134 (1930) (time of admission of claim). 
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the foreign assets. Multiple administrations have many inconveniences but 
they may become a necessity to limit the effects of local conversion rules to the 
local estate. The problems resulting from multiple proof resolve themselves, 
as well as they can, by application of the equalization or hotchpot rule.” 
Transfer prohibitions and exchange control may add to the problems. 

Difficult questions arise when a composition terminates the bankruptcy pro- 
ceeding and the estate is returned to the debtor for his free disposal.?° The value 
of the currency of the forum may have depreciated or appreciated since the 
day of the bankruptcy judgment. And again, the value may change until the 
payments under the composition become due. What are the rights of the 
creditor with the original foreign currency claim? Does the bankruptcy-day 
conversion rule of article 39 (2) apply to the claim which the creditor has un- 
der the composition? 

The effects of article 39 (2) are limited to the relations with the bankrupt 
estate. Voting on a composition proposal is still an administration matter, it 
may be presumed, but does article 39 (2) continue its effects into the stage 
where the debtor has regained contro] of the estate as a result of a composition? 
Under the old law, which did not have a conversion provision in the statute, 
dicta in lower court decisions seemed to suggest that the conversion at the 
bankruptcy date fixes the amount of the claim also for the rights under the 
composition.#4 The earlier views are of little help, with the limitation put into 
article 39 (2). The question seems to be an open one, and the courts will have 
to settle the issue. 

In Belgium, which has had the same bankruptcy provisions as those of 
France until the recent law reform, the courts have held for compositions 
after bankruptcy adjudication, that the conversion made according to the bank- 
ruptcy-day rate continues its effects for the rights under the composition.” 
But Belgium has separate composition legislation, as have most countries 
except France,” enabling the debtor to obtain a composition in a court pro- 


19 For a statutory formulation of the equalization or hotchpot rule, see, e.g., U.S. Bank- 
tuptcy Act, sec. 65 (d), 66 Stat. 426 (1952), 11 U.S.C. §105 (1953). Nadelmann, “Revision of 
Conflicts Provisions in the American Bankruptcy Act,” 1 Int’l & Comp. L. Q. 484, 487 
(1952), 27 Ref. J. 53, 55 (1953). 

20 Similar questions do not arise when, under the composition, the estate is turned over to 
the creditors for liquidation and distribution purposes (the concordat par abandon d’actif, Art. 
149 of the Decree of May 20, 1955, supra, note 1.). 

*1 Seine Com. Trib., Dec. 10, 1923, Palmer’s Shipbuilding & Iron Company, Ltd. v. Société 
des Affréteurs Réunis, [1924] 1 Gazette du Palais 382. But cf., Casablanca Trib., April 29, 
1926, Henry & Cie v. Zekri, 54 Journal du Droit International 459 (1927) (the claim had been 
admitted in the foreign currency). Under the short-lived legislation of July 2, 1919—réglement 
transactionnel: Seine Com. Trib., Dec. 12, 1923, Swiss Bank v. Société O. & Cie, [1924] 1 
Gazette du Palais 233. 

* Appeal Brussels, Dec. 30, 1931, Derville v. Ancienne Banque Leman en liq., [1933] Juris- 
prudence Commerciale de Bruxelles 206, reproduced in 7 (1) Travers, op. cit. supra, note 7, at 
337, note 3. 

*% The Commission for the Reform of the Commercial Code, with its president, Escarra, 
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ceeding without first having to be adjudicated bankrupt.” For compositions 
without previous bankruptcy adjudication, the Belgian courts have developed a 
different theory. Instead of looking at the day of the opening of the composi- 
tion proceeding, they have declared the day of the composition as the conver- 
sion day for the purposes of the rights under the composition.”® A composition 
being a bargain, the moment when the bargain is concluded should be decisive 
according to the courts. Thus, a foreign currency creditor will suffer no injus- 
tice if the local currency was at a low at the opening of the proceeding but had 
improved since. It would seem that, when the estate goes back to the debtor, 
the same reasoning holds good also for compositions concluded after the 
debtor had been adjudicated a bankrupt. In proceedings not preceded by a 
bankruptcy adjudication, the further question arises whether conversion must 
take place at all. This will be a question of statutory construction. In Egypt, 
a court has held that, while otherwise bound by the terms of the composition, 
the creditor kept his foreign currency claim.” 

An interesting conflicts problem may arise when a composition has been ob- 
tained abroad and the foreign law prescribes conversion of foreign currency 
claims at the rate of the bankruptcy judgment day. Assuming that the bind- 
ing effect of the foreign composition is recognized, what effect will be given to 
the conversion rule? The conversion rule would be considered as one of sub- 
stance and governed by the conflicts rule applicable to foreign currency obliga- 
tions. This may not be the same rule as the one governing the effects of a 
foreign composition. In view of the uncertainties of either rule in most juris- 
dictions”, those negotiating a composition involving foreign currency claims 
will do well to seek from holders of such claims approval of both the com- 
position proposal and the treatment of the currency aspect of the claim. 

KURT H. NADELMANN* 





dissenting, voted against introduction of such legislation. Cf. “Avis sur une proposition de 
loi tendant 4 instituer le reglement amiable homologué,” 3 Travaux 495 et seg., 510 (1951). 

* Laws of June 29, 1887 and Aug. 10, 1946, Cf., 8 Frédericq, Traité de Droit Commercial 
Belge 859 et seg. (1949). Cf., for American law, the “original petition” under section 322 of 
the Chapter: “Arrangements” of the Bankruptcy Act, 52 Stat. 873 (1938), 11 U.S.C. §722 
(1951). 

25 Appeal Brussels, June 3, 1939, 11 Revue des Faillites, Concordats, Liquidations et 
Séquestres 351 (1939), and other decisions noted in 8 Frédericq, op. cit. supra, note 24, at 
913, note 1. For an executory contract, the question was discussed in a Canadian composition 
proceeding. Re Mc Kay, ex parte The McCall Company, 52 Ont. L. Rep. 466, 2 Can. Bank- 
ruptcy Rep. 462 (1922). 

26 Cairo Com. Trib., June 18, 1927, Battino and Zaccar v. R.S.O. J. Bazini & Cie, 18 Ga- 
zette des Tribunaux Mixtes Egyptiens 48 (1927), reproduced in 7 (1) Travers, op. cit. supra, 
note 7, at 339, note 1. 

27 For the conflicts rule respecting foreign currency obligations, see notably, Rabel, op. cil. 
supra, note 11; Wolff, op. cit. supra, note 11; Batiffol, Traité élémentaire de Droit international 
privé 676 (2d ed. 1955). Respecting recognition of extraterritorial effects of foreign composi- 
tions, see Nadelmann, loc. cit. supra, note 14. 

* Board of Editors. 
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TREATMENT BY UNITED STATES OF WORLD WAR I AND 
II ENEMY-OWNED PATENTS AND COPYRIGHTS 


The United States Trading with the Enemy Act of October 6, 1917,! created 
the Office of Alien Property Custodian and gave him the power to seize certain 
property belonging to alien enemies. By an amendment to the act of March 
28, 1918,2 the Custodian was given power to dispose of property that he had 
seized. His power to seize alien enemy property was extended to patents, 
copyrights, and applications thereof by an amendment to the act of November 
4, 1918.3 

Pursuant to the power to dispose of seized property, the World War I Alien 
Property Custodian seized approximately 10,000 patents belonging to enemy 
aliens. Some 100 patents, relating in the main to various features of radio, were 
transferred by him to the United States Government for a nominal considera- 
tion. 

The Alien Property Custodian transferred to a private corporation, Chemi- 
cal Foundation, Inc., 4,764 patents, 288 applications for patents, 874 trade- 
marks, 492 copyrights, and 57 contracts for use of patents, or a total of 6,475 
properties. The average price for each patent was $41.98.4 For example, amongst 
these patents was the patent for the manufacture of Salvason and Neo-Salvason 
(Patent Numbers 986,148 and 13,848). The testimony of Herman A. Metz, 
agent for the German owner of Salvason and Neo-Salvason, was that these 
patents had a value of over one million dollars.5 According to Gathings, (Inter- 
national Law and American Treatment of Alien Enemy Property (1940), page 
78, note 37), the price was $50. a patent. 

This sale to Chemical Foundation, Inc. was under attack in a suit subse- 
quently instituted by the United States, on the ground that it was procured by 
fraud on the part of Government officials on whose initiative and under whose 
supervision Chemical Foundation, Inc. was created. However, the validity of 
the transaction was sustained in October 1926 by the United States Supreme 
Court.® 

The original theory of the Trading with the Enemy Act was that the proper- 
ties confiscated were to be held in trust until the termination of the war, the 
theory being that the property was to be returned to the owners.’ The result of 
the action of the government was that when the Settlement of War Claims Act 

140 Stat. 411. 

240 Stat. 459. 

340 Stat. 1020. 

‘U.S. v. Chemical Foundation, Inc., (1926) 272 U.S. 1, Deft.’s Ex. 92, Record on Appeal. 
Vol. II, p. 26, 688; Ex. G. annexed to Complaint, Record on Appeal, Vol. I, p. 174. 

5 Id., Record on Appeal, Vol. I, p. 1760. 

®U.S. v. Chemical Foundation, Inc., 294 F. 300 (1924), 5 F.2d 191 (1925), 272 U.S. 1 
(1926). 

7Sommerich, “A Brief Against Confiscation,’ 11 Law & Contemp. Prob. 152 (Winter- 
Spring, 1945), at 160. 
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of 1928 provided for the return of the property or its proceeds, all that the 
former owner could receive for the patents sold to the Chemical Foundation, 
Inc., and not used by the United States prior to such sale, were the proceeds 
thereof, namely, the aforementioned $41.98 or, at the utmost, $50. In other 
words, by reason of the holding of our courts that the Custodian, pursuant to 
the order of President Wilson, had the absolute power of sale as owner thereof, 
the act of our government was a confiscation, contrary to international law.* 

Apart from disposing of seized patents, the Custodian also issued licenses 
thereof. On December 20, 1920, he granted a blanket non-exclusive license to 
the United States Government for the use of some 5,000 patents which were 
then undisposed of and procured a release of claims against the United States 
for damages for past infringement of the patents so licensed. 

By the provisions of the Treaty of Versailles, which were also carried into 
the Treaty of Berlin,? Germany and her nationals ratified all of these acts of 
the Alien Property Custodian. According to the treaties, these transactions 
with the property of Germany and her nationals were to be deemed final and 
binding upon all persons.’° In short, such acts were not to be reexamined for any 
purpose whatsoever. 

Nevertheless, Congress on March 4, 1923, enacted the Winslow Act, also 
known as the Act of March 4, 1923," providing for the return of certain of the 
seized property to its original owners and directing the Alien Property Cus- 
todian to return any patent which he had not theretofore sold, licensed, or 
otherwise disposed of and which was not involved in litigation with the United 
States. The number of patents to bereturned under the Winslow Act was small, 
because the great number of patents not sold by the Alien Property Custodian 
had been licensed by him to the United States. 

On March 10, 1928, Congress enacted the Settlement of War Claims Act, 
cited as “Settlement of War Claims Act of 1928.” Its object was an adjust- 
ment of all claims between the United States and Germany, Austria and Hun- 
gary, and a return of property still held by the Custodian. This Act provided 
for the appointment by the President of a War Claims Arbiter and stated in 
Section 3.(b) thereof that it shall be his duty to hear the claims and to determine 
the fair compensation to be paid by the United States in respect of (1) any 
patent which was licensed, assigned, or sold by the Alien Property Custodian 
to the United States, and (2) the use by or for the United States of any inven- 
tion described in and covered by any patent which was conveyed, transferred, 
or assigned to, or seized by, the Alien Property Custodian, provided such use 
occurred on or after August 1, 1914, and prior to the disposition of the patent 
by the Custodian, excluding only such use as occurred between the date of 





8 See Borchard, “Nationalization of Enemy Patents,” (1943) 37 Am. J. Int. L. 92. 
9 42 Stat. 1939 (1943). 

10 U.S. v. Chemical Foundation, Inc., 272 U.S. 1 (1926) at 11. 

11 42 Stat. 1511. 

12 45 Stat. 257. 
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the declaration of war and the date of the Armistice, both dates inclusive. With 
respect to any patent which was licensed, assigned, or sold by the Alien Prop- 
erty Custodian, the Act provided that such compensation shall be the amount, 
as nearly as may be determined, which would have been paid if such patent 
had been licensed, assigned, or sold to the United States by a citizen of the 
United States. The Act further provided that in determining such compensa- 
tion, any defense available to a defendant in an action for infringement or in 
any suit in equity for relief against an alleged infringement should be available 
to the United States. 

The Arbiter was given authority to render tentative awards to claimants 
from time to time, and final awards were to be made upon the conclusion of the 
arbitration. If the total awards exceeded the maximum sum of 100 million 
dollars, covering all claims of German nationals authorized by the Act including 
patent claims, all awards were to be pro-rated proportionately. Any award was 
to carry simple interest on the amount of the compensation allowed, at the 
rate of 5% per annum from July 2, 1921, to December 31, 1928, both dates 
inclusive. As to any final award, the Secretary of the Treasury was authorized 
and directed to pay annually, as nearly as may be, simple interest at 5% per 
annum upon the amount of any award remaining unpaid beginning January 1, 
1929, until paid. 

Since it was provided that the proceedings of the Arbiter were to be con- 
ducted in accordance with such rules of procedure as he might prescribe, the 
Arbiter, in order to determine the patent claims expeditiously, required written 
and oral argument on those questions of law common either to all or a substan- 
tial number of the claims, and he determined such questions by administrative 
decisions, thereby eliminating disputes over specific questions of law and setting 
down principles for guidance of counsel representing claimants. 

In Administrative Decision No. 1, handed down October 31, 1928, dealing 
with the patent claims, the Arbiter held that the former German owners of 
patented inventions, which were described in and covered by the patents as- 
signed to the Chemical Foundation, Inc., could assert claims based on use by 
or for the United States of such patent inventions up to the date of sale and 
assignment of the particular patent by the Custodian to the Foundation, but 
that after title to the patents had vested in the Foundation the unauthorized 
use, if any, of the patented invention by the United States or anyone else was 
an infringement of the rights of the Chemical Foundation, not of the former 
German owners, and, therefore, the German claimants were not entitled to 
compensation from the United States. Furthermore, claims based on licenses 
granted to the United States by the Foundation after it acquired title were held 
by the Arbiter not to fall within the provisions of the Act. 

By this decision, the Arbiter eliminated all claims covering the patents sold 
by the Custodian to the Chemical Foundation because the terms of the Act, 





'3 23 Am. J. of Int. Law 193. 
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its legislative history, and the discussions at the hearings before the congres- 
sional committees on the Settlement of War Claims Act of 1928, indicated that 
the Act covered only such patents which had been licensed directly to the 
United States by the Custodian. 

In addition, he held in this decision that a claim to come within his jurisdic- 
tion must be tested both by the nationality of the claim and the nationality of 
the claimant. 

As to the nationality of the claim, the patent or interest therein to come 
within the terms of the Act must have been owned by a German national and 
through such ownership impressed with German nationality at the time of 
seizure or acquisition by the Custodian. He so held because he recognized that 
the Custodian might have seized patents whose owners, at the time of seizure, 
were neutrals or citizens of nations associated in the war with the United States, 
or even American citizens, because they may have been technical enemies 
within the definition of an enemy or ally of an enemy as defined in the Trading 
with the Enemy Act by reason of residence in an enemy country during the war. 

As to the nationality of the claimant, he ruled that only those individuals 
could qualify as claimants who on April 6, 1917, when war between the United 
States and Germany was declared, were citizens of Germany, or who on De- 
cember 7, 1917, when war was declared between the United States and Austro- 
Hungary, were citizens of Austria or Hungary, or individuals who on March 10, 
1928, the effective date of the Settlement of War Claims Act, were citizens of 
Germany or of Austria or of Hungary. 

Juridical persons, namely, corporations, partnerships, or associations which 
on April 6, 1917, were organized under the laws of Germany, or which on De- 
cember 7, 1917, were organized under the laws of Austria or of Hungary, were 
held by the Arbiter to be qualified claimants, but that the effective date of the 
Settlement of War Claims Act, namely, March 10, 1928, was to have no appli- 
cation to such juridical persons. In addition, any natural or juridical person who 
on April 6, 1917, was a citizen of Germany, but whose citizenship was changed 
by the Treaty of Versailles or through naturalization or in any other manner, 
and any natural or juridical person who on December 7, 1917, was a citizen of 
Austria or of Hungary, whose citizenship was changed by the Treaty of St. 
Germain or the Treaty of Trianon or through naturalization or in any other 
manner, was also determined by him to be a proper claimant. 

An important question presented to the Arbiter was the effect of the Act of 
May 27, 1908,'* making null and void assignments of claims against the United 
States. The purpose of this statute is to secure the United States against em- 
broilment in conflicting claims and subjection to double liability, and to dis- 
courage the enlistment of improper influences in advocacy of claims. It was 
designed to protect the Government against the danger that the rights of the 
Government might be embarrassed by having to deal with several persons, 





4 35 Stat. 411. 
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instead of one, and by the introduction of a party who was a stranger to the 
original transaction, and that by a transfer of such a claim against the Govern- 
ment to one or more persons not originally interested therein, the way might be 
opened to improper influences in prosecuting the claim before the govern- 
mental departments, the courts or the Congress. 

The Arbiter held that the statute was applicable and accordingly declined 
to recognize all voluntary assignments of patents after seizure by the Custodian. 
However, in view of decisions of the United States Supreme Court,!® the 
statute was held by him not to apply to those cases where the claim had passed 
to and vested in a claimant by operation of law, or through involuntary suc- 
cession, or as an incident to the forming or dissolution of a partnership, or the 
incorporation of a partnership business, or the dissolution of a corporation, or 
the merging and consolidation of corporations, or the enforced segregation and 
disposition of corporate assets, and the like. 

Another important question presented to the Arbiter was: what was the 
earliest date of use upon which a claim before the Arbiter might be based? He 
construed the provision of the Settlement of War Claims Act providing for com- 
pensation for the use of any patent by or for the United States as any use which 
occurred on or after August 1, 1914, and prior to the disposition of the patent 
by the Alien Property Custodian, excluding only such use as occurred between 
the date of the declaration of war and the date of the Armistice, both dates 
inclusive. 

With respect to every claim, the Arbiter gave the United States the right to 
challenge the validity of a patent on the ground that it was his duty to deter- 
mine the fair compensation to be paid by the United States for what the United 
States got and if a patent was invalid the United States acquired nothing by 
the sale or license. 

Administrative Decision No. 1 resulted in the dismissal of numerous claims 
or parts of claims held by him to be clearly not within his jurisdiction. 

On December 12, 1928, the Arbiter rendered Administrative Decision No. 
2,6 which laid down as a basis for determining fair compensation the rule that 
a claimant was to receive the same compensation, if any, as though he were an 
American citizen. He held that the amount to be awarded by him in each case 
would be the sum which would have been agreed upon by negotiations between 
a willing seller and a willing buyer if the patent had been voluntarily sold or 
licensed by an American citizen to the United States as of the date of the sale 
or license, that all relevant facts were to be weighed in order to determine: (1) 
what a reasonably prudent and experienced person, duly authorized to repre- 
sent the United States, would have been willing to pay at the pertinent time 
in the light of all of the then existing relevant facts and circumstances; (2) what 





15 See: National Bank of Commerce v. Downie (1910), 218 U.S. 345; Western Pac. R. Co. 
v. U.S. (1925), 268 U.S. 271; U.S. v. Aetna Cas. & Sur. Co. (1949), 338 U.S. 366. 
16 23 Am. J. of Int. Law 659. 
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a reasonably prudent United States citizen would at that time have been willing 
to accept for the patent license or use in question in the light of the then existing 
facts and circumstances; and (3) the amount which would have been arrived at 
as the result of such bargaining, and that neither the value to the owner of the 
patent nor the value to the United States was to control in reaching the amount, 
but that both would be considered. 

In those circumstances where it was found that a claimant was entitled to 
compensation, conferences between counsel for the United States and claim- 
ants resulted in stipulations fixing the amount that would have been agreed 
upon by the parties by negotiations at the pertinent date as fair compensation 
for the sale, license or use of the patent. Manifestly, these conferences resulted 
in many agreements without litigation, for less than 25 claims were actually 
litigated before the Arbiter. Once the amount of an award was agreed to by 
stipulation, the Arbiter’s awards merely formulated the agreement. 

Both the United States and claimants co-operated in presenting to the 
Arbiter all available evidence in their possession which might assist the Arbiter, 
and any additional evidence required was obtained by investigations. Thus, the 
ordinary rules of law relating to materiality, relevancy, and competency did not 
control in the admission of evidence. 

As provided by the Settlement of War Claims Act, all of the Arbiter’s tenta- 
tive awards became final when the last award was made on December 15, 1931. 
In accordance with the requirement of the Act the arbitration was completed 
by the filing of a formal certificate with the Secretary of the Treasury. 

The Arbiter had before him 1,069 patent claims. Awards were made in 
respect of 313 German claims, 138 Austrian claims, and 31 Hungarian claims. 
All others were dismissed as not justifying any compensation. Awards in the 
German claims aggregated $9,079,830. of principal and $3,405,557.83 of 
interest or, in all, $12,485,387.83. Austrian and Hungarian nationals were 
awarded a total of $966,487.50. However, the German awards were paid to the 
extent of 50% thereof out of a special deposit held by the United States Treas- 
ury, which special deposit represented funds received from the Custodian plus 
an appropriation by Congress under the Act. The 50% withheld was never paid. 

Turning to the patent policy adopted by the United States in World War II, 
the Alien Property Custodian was authorized by Executive Order No. 9193 
issued July 6, 1942,” to vest any patent, patent application, or right related 
thereto, in which any foreign country or national thereof had any interest, and 
was directed by delegation of Presidential authority under Section 5.(b) of the 
Trading with the Enemy Act, as amended by The First War Powers Act, 
1941,!* to hold, use, administer, or otherwise deal with vested patents in the 
interest and for the benefit of the United States. 

The United States Government then took the position that its enemies’ 


77 F. R. 52085. 
18 55 Stat. 838. 
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inventions, which were protected by United States patents, should be seized and 
turned to the advantage of all its citizens. In addition, the United States recog- 
nized that it had a responsibility toward the nationals of enemy-occupied 
countries who were unable to administer patents which had been issued to them, 
or who were unable to prosecute patent applications which had been filed by 
them. In order to prevent the enemy from making use thereof, in order to safe- 
guard the rights of the residents of occupied countries, and in order to make 
the inventions an active part of the war machinery of the United States, these 
patents and patent applications were vested. 

In a statement of policy issued in January 1943," the Alien Property Cus- 
todian pledged that the patents directly controlled by his agency would be 
readily and immediately available to serve all American industry, that active 
use of the technical knowledge represented by the vested patents would be 
fostered, that the Custodian would encourage further research on the inventions 
for the benefit of American industry, American labor, and the consuming public, 
and that he would take all necessary steps to make certain that the vested 
enemy patents were made available forever to American industry. 

To promote the use of the vested patents, the Custodian published the speci- 
fications of pending applications so that recent foreign discoveries would be 
made immediately accessible to American research and industry, prosecuted 
vested patent applications, published catalogues of vested patents and inven- 
tions and abstracts of all vested chemical patents, organized libraries of vested 
patents serviced by technical field representatives in various cities, exhibited a 
traveling library of vested patents in every major industrial area of the United 
States, co-operated with other governmental agencies in developing new uses 
for vested patents in both the military and civilian fields, provided govern- 
mental agencies with lists of patents and inventions bearing on problems in 
which they were interested, and in conjunction with the Smaller War Plants 
Corporation, a government corporation, assisted small manufacturers in 
making effective use of vested patents. But more important than these steps, 
was the licensing policy adopted by the Alien Property Custodian, designed to 
further the winning of the war and the permanent enlargement of American 
production in the post-war period. 

Where exclusive licenses were not held by American industry at the time of 
vesting with respect to patents formerly owned by German and Japanese 
nationals, the Custodian issued to any reputable American firm or individual 
licenses of vested enemy patents and patent applications, on a revocable, non- 
exclusive and non-assignable royalty-free basis, for the duration of the life of 
the patents. Where non-exclusive licenses were already held by American con- 
cerns or individuals, other American concerns or individuals were licensed, 
upon application, on the same basis. 





Patents at Work, A Statement of Policy, The Alien Property Custodian of the United 
States. 
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Where exclusive licenses were not held at the time of vesting by American 
concerns or individuals, licenses under vested patents and patent applications 
formerly held by nationals of enemy-occupied countries were issued on terms 
similar to those indicated for comparable enemy patents. However, where the 
patent was not already licensed, the licenses granted by the Custodian were 
royalty-free, but only for the duration of the war and six months thereafter, it 
being understood that at the end of the emergency period, reasonable royalties 
on the basis of prevailing commercial practice would be charged. Such post-war 
royalties could be determined at the time a license was issued and specified in 
the license, or the matter could be left for subsequent adjustment. 

Where non-exclusive licenses were already outstanding to Americans under 
patents or patent applications vested from nationals of enemy-occupied 
countries, others would be licensed upon applications and such licenses would 
carry for the life of the patent the same royalty terms as the licenses already 
outstanding. 

This licensing policy of the Custodian did not disturb bona fide American 
interests in vested enemy and non-enemy vested patents and patent applica- 
tions. The Custodian allowed an American holding an exclusive license at the 
time of vesting to retain the sole right to the exploitation of the patent, unless 
such licensee agreed to the issuance of other licenses of the patent, or the Cus- 
todian determined that the issuance of other licenses was necessary to the war 
effort. The existing royalty agreements under these exclusive licenses were 
usually maintained and the royalties collected by the Custodian. However, 
the exclusive licensee of an enemy patent had the right to elect to give up his 
exclusive rights and accept a non-exclusive royalty-free license on the standard 
terms covering non-exclusive licenses. 

As to an exclusive license held by an American at the time of the vesting of a 
patent or patent application formerly owned by a national of an enemy-occupied 
country, the license and existing royalty arrangements were allowed to stand 
and the royalties were collected by the Custodian, but if it were deemed essen- 
tial to the war effort, the Custodian issued additional licenses thereof. 

In the case of exclusive or non-exclusive existing licenses at the time of 
vesting to American concerns of patents vested from nationals of an enemy or 
enemy-occupied country, containing provisions restricting or curbing produc- 
tion or use in an illegal manner, or to the detriment of the war effort, the Cus- 
todian revised such licenses by eliminating these provisions. 

In addition, the Custodian announced that he would so exercise his authority 
as to remove illegal obstructions to the full use of the patents vested by him and 
to prevent the use of patents or licenses under his jurisdiction to further any 
monopoly or cartel contrary to the national interest, and that as part of his 
over-all policy he would defend all licenses to the full extent of his legal power 
in any suit brought on behalf of former owners charging infringement of the 
patents which he had licensed. 

Since the coming into force of the Treaty of Peace with Italy of September 
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15, 1947,°° patents vested from Italian nationals have been licensed by the 
Custodian on a non-exclusive, non-discriminatory royalty bearing basis, and 
where the former owners filed claims for the return of the patents, royalty and 
other terms are required to be agreed upon in advance by the applicant for a 
license with the former Italian owner and the terms agreed upon must be 
acceptable to the Custodian, who collects the royalties until such time as the 
patents are returned to the former owners. Upon a return to their former 
owners, the Italian patents remain subject to all outstanding licenses and 
agreements for licenses. 

Licenses for the use of patents vested from Bulgarian, Hungarian, and Rou- 
manian nationals are generally issued on a non-exclusive royalty bearing basis, 
on terms acceptable to the Custodian. 

Since Section 32 of the Trading with the Enemy Act, as amended,”! authorizes 
the return of patents vested from friendly foreign nationals, a non-exclusive 
royalty bearing license is issued by the Custodian with respect to any patent 
not yet returned, but which is subject to a claim for return filed by the former 
owner, provided the license applicant and the former owner agree upon the 
royalty and other terms, which must be acceptable to the Custodian. Where 
no claims have been filed for return of patents by persons eligible under Section 
32, the patents formerly owned by such persons are licensed on a non-exclusive 
royalty bearing basis upon royalty terms agreed upon by the license applicant 
and the Custodian. 

With respect to copyrights vested by the World War I Custodian, the Settle- 
ment of War Claims Act of 1928 amended Section 9 of the Trading with the 
Enemy Act of 1917 by authorizing and directing the Alien Property Custodian 
to return to the former enemy owner any vested copyright which had not been 
sold, licensed, or otherwise disposed of by him, and to return any copyright 
which had been licensed by him, except that any copyright which had been 
licensed, or in respect of which any contract had been entered into by him, or 
which was subject to any lien or encumbrance, was to be returned subject to 
the license, contract, lien or encumbrance. It further provided that no return 
was to be made unless the person entitled to the copyright filed a writted con- 
sent to a postponement of the return of an amount equal to 20% of the aggre- 
gate value of the property as determined by the Custodian. The 20% so retained 
was to be deducted from the proceeds of the sale or, if there had been no sale 
by the payment of the necessary amount to the Custodian by the former 
owner.” 

The World War II Custodian adopted a policy of licensing for their exploi- 
tation copyrights and related rights in books, periodicals, motion pictures, 
music, plays, paintings, photographs, and all other types of literary and artistic 





0 T.LA.S. 1648. 
150 U.S.C. App. §32. 
250 U.S.C. App. §9(m). 
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works vested by him.” These licenses cover the publication of books, periodi- 
cals, and sheet music, the production, distribution, and exploitation of motion 
pictures, the theatrical performance of plays and operas, performances on radio 
and television, and the recording of musical compositions. Prewar contracts 
made between foreign copyright owners and American exploiters which had 
been vested are administered by the Custodian, who collects the royalties pay- 
able under such contracts. In administering prewar copyright contracts, the 
Custodian deals with many problems, such as making arrangements for the 
taking up of options, tax adjustments, disputed royalty payments, the exten- 
sion of interpretation of contractual rights, the allowance of expense deductions 
from royalties, and the determination of conflicting claims to the property and 
of the interests therein of the various claimants. 

In the administration of these prewar contracts, the Custodian not only 
co-operates with the American copyright exploiters to enable them to continue 
exercising their rights under the prewar contracts, but also protects the interests 
of the authors and composers. 

Licenses granted by the Custodian covering copyrights of vested books and 
periodicals include republication of the foreign copyright, publication of English 
translations and of revised editions, including translations, use in new works of 
articles, text excerpts, tables, charts, diagrams and photographs, and repro- 
duction on microcards of technical and scientific works and journals. 

A royalty of 10% of the retail price of reproduction in the foreign language 
and of 7% on English translations is provided for in licenses for the publication 
of vested books, but in the case of a post-1946 revision or enlargement of an 
earlier vested edition, licenses covering the use of the material in the earlier 
edition provide for royalty of 3% of the retail price of the new edition published 
in the foreign language or a royalty of 2% for English translations. However, 
the American publisher must obtain from the foreign owner permission to use 
the new material in the post-1946 edition. For the use of excerpts, drawings, 
tables, etc., a flat fee is fixed varying with the value of the material used. 

In connection with such licenses, an application fee and nominal advance 
royalty payment is charged to defray the expense of vesting and preparing the 
license, except that no charge is made for those licenses issued to a govern- 
mental agency. 

The licenses issued by the Custodian for the use of music are on a royalty 
basis, with rates charged in accordance with general trade practice. The royalty 
rate for sheet music and orchestrations is 10% of the retail price and for re- 
cordings 2¢ for each record, except that where the licensee publishes a new 
English version there is a reduced rate. 

Motion pictures vested by the Custodian are licensed for distribution to 
commercial theaters, for television exhibition, and for sale of prints for non- 
commercial exhibitions. In addition, he has issued licenses covering remake 


23 Annual Report, Office of Alien Property Custodian, fiscal year ended June 30, 1952, p. 52. 
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rights and the use of film in the remaking of old motion pictures. These licenses 
are royalty-bearing, with rates conforming to established trade practices, 
except that films licensed for governmental use are royalty-free. 

Although trade-marks may be considered somewhat similar to patents and 
copyrights because the owner has an exclusive right to enjoin others from the 
use of such property, nevertheless, there is a fundamental difference between 
trade-marks and patents and the other forms of industrial property. Whereas a 
patent confers a right to exclude others from the use of an invention, a trade- 
mark confers the right to exclude others from the use of a name or symbol which 
identifies the commercial source of supply of a product. 

The general use of an invention under a patent benefits purchasers, as well as 
consumers, whereas the general use of a trade-mark would deceive the pur- 
chasing public who have come to rely upon the trade-mark as a guaranty that a 
particular product originates with certain suppliers. Therefore, the Alien Prop- 
erty Custodian adopted a different policy with respect to trade-marks, namely, 
a policy of selective vesting. During the period of the war, the trade-mark 
interests which were vested included trade-marks and trade names and the 
good-will of the business in the United States with which the marks and names 
had been used, registration of trade-marks in the United States Patent Office, 
contracts relating to trade-marks, commercial prints and labels, and residual 
or reversionary rights acquired by enemy nationals through contracts or 
otherwise in trade-marks or trade names of American enterprises. 

With the renewal of trade in German goods resulting from the general policy 
of the United States to encourage the rebuilding of German industry in the 
Western Zone, the Custodian vested trade-marks only where such action was 
essential for the protection of the American purchasing public or of the trade- 
mark itself. In this connection, licenses have been issued to American attorneys 
representing German nationals, permitting them to renew and reregister in the 
United States the trade-marks of German nationals in the German Western 
Zone, where trade between this country and the United States has been re- 
sumed and the trade-marks of the German nationals are in use.”® 

By a general license, the Custodian has permitted the application for and 
registration by German and Japanese nationals of trade-marks adopted subse- 
quent to January 1, 1947, and by nationals of Bulgaria, Hungary, and Rou- 
mania of trade-marks adopted subsequent to May 15, 1946.” 

Vested trade-marks never used in the United States, or used only on imported 
goods, will not be sold by the Custodian where such sale may result in deception 
of the purchasing public. Trade-marks used by American firms on goods made 
in the United States may be sold to the users, for such transfer of ownership or 





* Annual Report, Office of Alien Property Custodian, fiscal year ended June 30, 1944, 
p. 114. 

*5 Annual Report, Office of Alien Property Custodian, fiscal year ended June 30, 1952, 
p. 58. 

26 Td. 
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control will have no effect on the products or their origin. Where trade-marks 
are used as descriptive designations of patented products, the patents for 
which have been vested, are made available to American licensees under the 
vested patents with certain restrictions as to the length of time for which the 
trade-marks may be used and with respect to the manner of their use. 

In the case of Mulhens & Kropff, Inc. v. Ferd. Muelhens, Inc., 43 F. (2d) 937, 
48 F.(2d) 206, the Circuit Court of Appeals, Second Circuit, held with reference 
to a trade-mark upon a product of a secret recipe, that such trade-mark was not 
assignable by the Custodian without the recipe, otherwise the public would be 
deceived.” 

The present policy of the United States with respect to all the vested prop- 
erty is set forth in Section 39 of the Trading with the Enemy Act, as amended, 
which section was enacted on July 3, 1948.” It provides that no vested property 
or interest therein of Germany, Japan, or any national of either such country 
shall be returned to the former owners thereof, or their successors in interest, 
and that the United States shall not pay compensation for any such property or 
interest therein. 

In effect, the policy expressed in Section 39 is a policy of confiscation. It was 
enacted as a part of the War Claims Act of 1948*8 which designated the vested 
German and Japanese assets as the source of war damage claims by Americans. 
Nevertheless, the Subcommittee to Examine and Review the Administration of 
the Trading with the Enemy Act of the Committee on the Judiciary of the 
United States Senate, of which Senator Dirksen is the Chairman, in a report 
submitted in the early part of 1954 to Senator Langer as Chairman of the Com- 
mittee on the Judiciary,” recommended that legislation be drafted providing 
for the return of private property confiscated under the Trading with the Enemy 
Act to individuals not convicted of war crimes; holding in trust property of 
individuals under the domination and control of governments of communist 
and communist-satellite nations; and authorizing the President, in his discre- 
tion, upon a finding of national interest, to dispose of vested property to bona 
fide American purchasers, the proceeds of sale less custodial charges to be 
returned to the alien owners. 

Senators Hendrickson of New Jersey and Kefauver of Tennessee, who are 


26a The English Court of Appeal in R. J. Reuter Co. v. Ferd Mulhens, 2 All England Law 
Reports 1160 (1953), based upon the provision of the Trade Marks Act, 1938, s.22(1), per- 
mitting transfers of trade-marks without the goodwill of the business enterprise, dismissed a 
counterclaim for unfair competition for use of the same trademark by the producer thereof. 
Leave was given to appeal to the House of Lords, and during the pendency of the appeal the 
litigation was settled. 

2750 U.S.C. App. §39. 

% 62 Stat. 1240. 

29Final Report of Subcommittee to Examine and Review the Administration of the 
Trading with the Enemy Act of the Committee on the Judiciary, United States Senate (1954) 
{Subcommittee Print]. 
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members of the Subcommittee, recommended that additional study be given 
by the Subcommittee to the entire subject of vested property before seeking to 
change the present policy of retaining vested enemy property. Senator Hen- 
drickson pointed out*® that after World War II came to an end, the greatest 
part of the aid which Germany required for survival would have to come from 
the United States, which therefore desired a reparation arrangement avoiding 
the indirect financing of reparation payments through this post-war aid to 
Germany, that this objective was insured by the Paris Reparation Agreement*! 
which afforded reparation to the Western Allied Nations out of German assets, 
including German external assets, and provided for the retention by the 
United States of German assets located in the United States. This agreement, 
he further stated, recognized that the United States would make no future 
reparation claims against the German people and their economy and that the 
policy of retention by the United States of vested German property, as repara- 
tion, was ratified by the Western German Government in the Bonn Conven- 
tion of May 26, 1952,” signed by that Government and the United States, 
Great Britain, and France, but Germany ratified, with specific reservations 
relative to the continued retention of Germany’s external property by unani- 
mously adopting a resolution protesting against such permanent confiscation. 

Since this report was filed with the Committee on the Judiciary, Senator 
Dirksen’s bill® carrying out such recommendation of the Subcommittee failed 
to receive the approval of Congress before it adjourned. 

In this article I have pointed out that the United States pursued a policy of 
confiscation of enemy patents,—a policy which is to be deprecated. 

In a letter to Senator Dirksen, dated July 1, 1954, to be found at page 173 
of the Hearings before said Subcommittee of the Committee on the Judiciary, 
Secretary of State Dulles said: 


“Regardless of what policy is followed with respect to vested assets in general, the Depart- 
ment believes that the return of vested trade-marks and copyrights is particularly desirable. 
At the request of the Department, the Office of Alien Property on December 19, 1952, released 
from blocking German and Japanese trade-marks which had not previously been vested. 
However, it continues to hold about 400 vested trade-marks and 500,000 vested copyrights 
which cannot be released without new enabling legislation. Particularly in the case of Ger- 
many, the trade-marks are important to export trade with the United States, and return of 
copyrights would eliminate a point of friction in our cultural relations.” 


I close this article with a quotation from Professor Borchard’s article on 
“Nationalization of Enemy Patents”,* written soon after the Alien Property 


"Id. p. 73. 

314 Dept. of State Bulletin 114 (1946). 

® Executives Q and R, U.S. Senate, 82d Cong., 2d Sess., p. 9. 

Hearings before the Subcommittee of the Committee on Foreign Affairs. House of 
Representatives, 84th Cong., Ist Sess., July 1 and 11, 1955, p. 78. 

35.3423 of May 7, 1954, 83rd Cong., 2d Sess. 

* 37 Am. J. Int. L. 92, 95 (1943). 








600 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Custodian had announced his policy of seizing these patents to be held as a 
“permanent possession of the American people”: Professor Borchard said as 
follows: 


“Citizens of the United States now have invested abroad some 11 billion dollars in direct 
investments and 4 billion dollars in indirect or portfolio investments. This country should 
therefore exert its influence to prevent the further corrosion of the institution of private 
property, since the United States and its citizens have more to lose by confiscation than any 
other country. If the safety of private property is to depend not on law but on the preponder- 
ance of force, there can be no end to the war system.” 


The bill introduced by Senator Dirksen is the first attempt to repudiate this 
policy of confiscation. It has for its aim the return of the confiscated property, 
which includes patents, trade-marks and copyrights and seeks to revive the 
former policy of the United States which was nullified by Section 39 of the 
Trading with the Enemy Act.*® 


* * * 


Since the writing of the above comments, the State Department caused the 
introduction in Congress of H.R. 6730, authored by Congressman Priest, which 
provides for return of trade-marks and contract interests therein to business 
enterprises as well as natural persons, and a statutory divestment of vested 
copyright interests, with two exceptions: patents and interests in prevesting 
patent contracts are excluded from return by the proposed bill, and the income 
received by the Alien Property Custodian and the Attorney General from 
vested patents and contract interests in patents would be returned to natural 
persons up to a limit of $10,000, except monies collected from American licensees 
under prewar contracts with enemy nationals deemed violative of the antitrust 
laws. This bill, H.R. 6730, provides for a limited return of German and Japanese 
assets to natural persons up to a maximum of $10,000 to an individual. 

OTTO C. SOMMERICH* 


35 See note 27, supra. The foregoing is an expansion of a paper read at the Fifth Interna- 
tional Conference of the Legal Profession held in Monte Carlo in July 1954 under the auspices 
of the International Bar Association. 

36 Cf. note 32a supra, Pp. 2, 7, 8, 9. 

* President, American Foreign Law Association; Member of the New York Bar. The fol- 
lowing article is an expansion of a paper read at the Fifth International Conference of the 
Legal Profession, held in Monte Carlo in July 1954, under the auspices of the International 
Bar Association. 


NEW LEGISLATION 


YUGOSLAVIA: REFORM OF Economic Courts—Prior to the Second World 
War, the judicial system of Yugoslavia was organized on Central-European 
lines. Immediately after the Liberation, however, disputes involving state 
economic enterprises were withdrawn from the jurisdiction of the regular 














COMMENTS 601 


courts and transferred to a newly created special economic tribunal, the State 
Court of Arbitration, the competence of which was later extended as respects 
persons to all state and co-operative enterprises, state organs, and institutions. 
Under the recent Federal Law on Economic Courts, effective September, 1954, 
the State Court of Arbitration has now been reorganized as a system of eco- 
nomic courts, comprising twenty-nine county courts, each with specific juris- 
diction as regards territory and economic subject matter, seven higher economic 
courts, one for each of the six people’s republics and the seventh for the Au- 
tonomous Province of Vojvodina, and a Supreme Economic Court, which is the 
highest instance for the whole country. 

The specialized nature of these courts is reflected in the composition of 
their court councils, which, in all instances, include professional and periodic 
judges, who have equal rights in adjudging cases. The professional judges of the 
higher economic courts are required to have had at least ten years previous 
judicial or other appropriate legal practice; those of the Supreme Economic 
Court, twelve years. Citizens not less than twenty-seven years of age, whose 
professional knowledge and experience qualify them to participate in judgment, 
are eligible for selection as periodic judges. The professional and periodic 
judges of the county and higher economic courts are selected by the republican 
people’s assemblies, and the judges of the Supreme Economic Court by the 
Federal People’s Assembly. 

While the economic courts are special courts for determinate types of law- 
suits, they are subject to the constitutional principles generally governing the 
judiciary: including the settlement of cases pursuant to law, independence in 
the pronouncement of justice, elective judges, participation of individual 
citizens as periodic judges, collegiate deliberation, and publicity of court hear- 
ings; all these features are characteristic of the economic courts, with the nec- 
essary adaptations for their special requirements. Whereas the courts of general 
jurisdiction are constituted strictly on the federal principle, the organization 
of the economic courts accords with the unified economy of the country, so 
that only the Supreme Economic Court is a federal court. The purpose of this 
centralization is to enable the economic courts to act expeditiously and to 
allow rapid co-ordination of the practice in these courts, so as to avoid in the 
greatest possible measure delays and variations that would be prejudicial to the 
economy. Both the county and the higher economic courts are courts of first 
instance, the latter having jurisdiction in suits involving greater value or of 
exceptional importance to the economy. At the same time, the higher economic 
courts also are courts of second instance in relation to the county courts. The 
Supreme Economic Court is the final appellate or cassation court, with addi- 
tional powers of administrative supervision and codification. Thus, it reviews 
on appeal decisions of the higher economic courts, and, in exceptional cases, 
determines the validity of the decisions of any economic court. Furthermore, 
the Supreme Economic Court is responsible for the unified functioning and the 
application of appropriate juridical-technical measures in all economic courts. 
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Its powers in respect of codification are represented by its exclusive authority 
to enact unified General Usages of Trade. 

The competence of the economic courts is determined by reference to types 
of cases and parties; they have exclusive jurisdiction over cases involving state 
and co-operative agencies where economic disputes are involved, these being 
accorded a very broad definition under the Law on Economic Courts. In 
addition, this Law has introduced in Yugoslavia for the first time the category 
of so-called economic transgressions, viz., economic offences committed by 
economic enterprises and their responsible officials. These offences have been 
placed within the jurisdiction of the economic courts as having the best oppor- 
tunities for adequately spotting and judging economic crime. The provisions 
relating to the determination of the competence of the economic courts do not 
define economic suits by reference to the type of legal action but to the parties 
engaged in economic activity in a purely professional capacity. This obviates 
the difficulties resulting from the circumstance that mercantile law is not a 
completely closed codification, and also facilitates the determination of juris- 
diction, since economic enterprises always are legal persons. 

However, the economic courts do not have exclusive jurisdiction of all eco- 
nomic cases, for enterprises still have to litigate their disputes with individual 
citizens in the regular courts. Moreover, as stated above, economic law is not a 
closed codification, and therefore its application may come into consideration 
in any court. The difficulty of ensuring uniformity under these conditions has 
been eliminated through the power of the Supreme Economic Court to secure 
uniform application of law by all economic courts, and of the Federal] Supreme 
Court to secure uniform application of law by all courts in the country—regular, 
economic, and military. In very exceptional cases, this is accomplished by the 
Federal Public Prosecutor petitioning the Federal] Supreme Court to re-examine 
some decision by the Supreme Economic Court, in which event the case will be 
subject to consideration by a mixed council composed of the judges of the 
Federal Supreme Court and the Supreme Economic Court. At the same time, 
this incorporates the economic judicature, separated into a special judicial 
system, in the general court system, thereby meeting the demands of the 
economy without encroaching on the unity of the principles applying to all 
courts. 

A distinctive quality of the economic courts is their expeditious operation, 
due to a flexible procedure adapted to the disputes in hand and, in particular, 
to the application of considerably expedited hearing dates, to the two-instance 
system, the restriction of legal remedies, and the circumstance that the courts 
themselves attend to the compulsory execution of their decisions, whose effec- 
tive and rapid realization is thus assured. 

Specialization as the logical demand of the times is at the base of the eco- 
nomic court concept. Normally, specialization is achieved either through courts 
of arbitration or, if not otherwise provided by law, within the judiciary itself 
through the de facto concentration of judges on special tasks. The solution 
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adopted in Yugoslavia secures, on the one hand, the advantages of the regular 
courts; disputes are settled on principle and in all cases by independent tri- 
bunals. This answers the objections advanced in that respect against courts of 
arbitration. On the other hand, the system of economic courts includes the 
advantages of the courts of arbitration, as exemplified by the specialized court 
councils and expeditious proceedings. This, again, answers the objections 
justifiably advanced against the regular courts. In addition, the power of the 
Supreme Economic Court to enact General Usages makes for a considerable 
unity in judicial practice, while at the same time it enables economic enterprises 
to avail themselves of a mode of settlement whose appositeness is all the greater 
in that it is founded on the principle of autonomy of the parties’ will. 

The main reasons for withdrawing economic cases from the jurisdiction of 
the regular courts were the relatively slow and complex ordinary procedure at 
civil law and the fact that special principles of law often apply to the relation- 
ships between economic enterprises. In addition, the establishment of a special 
jurisdiction for economic suits was dictated by the consideration that, in view 
of the character of the parties, disputes involving economic enterprises call for 
different treatment than suits between private citizens. Nevertheless, from the 
very first, the paramount consideration was the need of expert and quick 
settlement of economic suits. Moreover, considering the changes effected in the 
Yugoslav economy in recent years as a result of which economic enterprises 
have obtained economic-juridical independence and have been placed under 
the management of their own working collectives, it is logical that their dis- 
putes should be settled by a court rather than by arbitration; in fact, the 
Yugoslav State Court of Arbitration possessed all the elements of a judicial 
institution. 

ALEKSANDAR GOLDSTAJN* 


* President of the Supreme Economic Court of Yugoslavia in Beograd. 


Ecuapor: NEw ConFLict oF Laws RULEs In Divorce CasEs—Two recent 
resolutions of the Supreme Court of Ecuador have greatly restricted the 
availability of Ecuadorian divorces to foreigners and also the recognition of 
foreign divorces of Ecuadorian citizens. This constitutes a departure from 
the previous practice since the divorce laws of Ecuador are among the most 
liberal of South America, a continent where legislation on divorce is otherwise 
strongly influenced by the ideas of the Catholic church on the subject'. Until 
recently, the Ecuadorian divorce laws were applied rather freely to foreigners, 
offering a solution to the marital troubles of many a couple from neighboring 


1A divorce may be granted on any one of 13 different grounds enumerated in the Civil 
Code of Ecuador. A divorce by mutual consent where no reason need be given is also ob- 
tainable. Cédigo Civil de la Repfiblica del Ecuador (1950), Arts. 129 and 132. 
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countries in which a divorce was unavailable. The resolutions of the Supreme 
Court are intended to curb some of the excesses produced by this situation. 

According to the Civil Code of Ecuador, all foreigners who establish their 
domicile in Ecuador are subject to the Ecuadorian laws on marriage and 
divorce’. The domicile—defined as actual residence in the country with the 
real or apparent intent to remain in it*—has to be proved as a fact by any 
available evidence. In practice, though, the fact of domicile was never closely 
investigated in an uncontested action; an affidavit by two witnesses was 
usually sufficient’. To remedy this situation, the Supreme Court of Ecuador, 
on May 16, 1955, adopted an en banc resolution®, instructing all judges to pay 
more attention to the domicile requirement in divorce cases and to assume 
jurisdiction over the divorce of foreigners who were married abroad only if 
both spouses had been granted a permanent permit of residence (permiso 
definitivo de residencia) by the Ecuadorian immigration service. In addition, 
actual residence would have to be proven as previously. 

This new rule does not change the law. The resolution stresses that it aims 
at implementing the rules of conflict of laws of Ecuador, especially those con- 
tained in the “Sanchez Bustamante” Code of Private International Law,‘ 
which is considered part of the law of Ecuador. Yet, by substituting the here- 
tofore rather nebulous proof of intention by an official permit, the new rule 
goes a long way towards eliminating the current abuses in divorce proceedings 
by foreigners. 

One may ask, however, whether the court has not gone too far. For one thing, 
it is questionable, as a matter of principle, whether courts should abdicate 
their freedom to find the facts in private litigation (in this case, the fact of 
domicile) in favor of an administrative determination which may be unavail- 
able for reasons totally unconnected with the legal problem at hand. The 
residence permit is not granted automatically, even to legal immigrants’. 


2 Cédigo Civil, Art. 126. 

3Cédigo Civil, Art. 50. 

‘It was common practice for the spouses to come to Ecuador as visitors and to stay just 
long enough to file the complaint, to have it served, and to appoint agents with power of at- 
torney to continue the proceedings. In some cases, only one of the spouses made the trip, and 
the complaint was served on an agent of the other specially appointed by power of attorney 
to receive service. Once jurisdiction was thus obtained, the divorce action took its course 
while neither of the principals was in the country. This divorce may not be recognized in the 
country of citizenship of the spouses, but it enabled either of them to be remarried in Ecuador 
or in a third country. The validity of such a marriage, though legally doubtful, is usually not 
questioned in practice. 

5 Registro Oficial No. 829, p. 6823, of May 30, 1955. 

® Code of Private International Law “Sanchez de Bustamante,” Art. 52. Published in 
English in 86 League of Nations Treaty Series, pp. 120-256. 

7 After arrival in Ecuador, the immigrant receives a provisional permit provided he promises 
to engage in a business or an activity which is considered of economic benefit to the country. 
After one year he may apply for the permanent permit, which is granted only after the Ministry 
of the Interior has investigated the immigrant’s activities and found them to be in accordance 
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Under the most favorable circumstances, it takes over one year after the ar- 
rival of the foreigner until the permanent permit is issued and often much 
longer. During that time the foreigner is supposed to enjoy all non-political 
rights—among them that of free access to the courts—but now apparently, 
he will not be able to obtain a divorce. Other difficulties may develop in the 
practical application of the new rule, especially in connection with the requisite 
that both spouses have a permit. If one spouse leaves the country, the permit 
will lapse and it may not be possible to institute divorce proceedings against 
him or her®; or if one spouse is deprived of the permit because the immigration 
service does not approve of his or her activities, the other spouse may be 
penalized by being prevented from obtaining a divorce. Thus, while intended 
to curb abuses, the new rule may in fact impair the rights of bona fide resi- 
dents. In future resolutions or decisions of actual cases, the Supreme Court 
will have to consider these and similar situations and make the necessary 
adjustments. 

The second resolution deals with the divorce of Ecuadorian citizens living 
abroad. The law provides that Ecuadorian law regulates the rights and duties 
arising out of family relations between Ecuadorians though they have left 
the country® and that a foreign divorce will not enable the spouses to marry 
again if the divorce could not have been granted according to Ecuadorian 
law'®. Foreign divorces of Ecuadorians in evasion of law are rare due to the 
ease with which a divorce may be obtained in Ecuador". The only requisite 
for recognition of such a divorce as valid is that it be recorded in the Registro 
Civil (Bureau of Vital Statistics) which is also required for Ecuadorian divorces". 
This recording used to be made on the sole basis of an authenticated copy 
of the foreign judgment granting the divorce. The resolution of the Su- 
preme Court of June 14, 1954,’ has changed this by providing that, for 
reasons of public policy and national dignity, the recording of a foreign divorce 
should be made only in pursuance of the order of a competent Ecuadorian 
judge issued after formal proceedings to which both spouses and a state at- 





with the wishes of the authorities. When the foreigner desires to change his occupation, or 
when the Government does not consider his activities beneficial, a considerable time may 
elapse before the permanent permit is granted. For a compilation of the rather complex and 
often changed immigration laws and regulations of Ecuador see: Recopilacién de Leyes, 
Reglamentos, Acuerdos, Resoluciones, etc., vigentes sobre Inmigracién y Extranjeria, etc. 
(Raul Tamayo and Armando Endara, ed.), Quito, 1952. 

8 Abandonment of the home for a period of over three years is a frequent ground for divorce. 
If one spouse leaves the country, the marital domicile is considered as having remained in 
Ecuador. 


®Cédigo Civil, Art. 14. 

 Cédigo Civil, Art. 105. 

1 Perhaps the only indissoluble marriages according to Ecuadorian law are that of a person 
who has become insane and that of an illiterate deaf-mute. 

2 Cédigo Civil, Arts. 148 and 338; Cédigo de Procedimiento Civil, Art. 765. 

13 Registro Oficial No. 547, p. 4650, of June 22, 1954. 
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torney were parties. The procedure would be the same employed in the ex. 
ecution of any foreign judicial decree and would involve a finding by the judge 
that all requirements of substantive law and procedure have been complied 
with", 

This resolution will create few fundamental difficulties since most foreign 
divorces may also be obtained under Ecuadorian law. Some foreign property 
settlements will have to be revised before recording so as to conform to the 
Ecuadorian community property law, and the courts will assume jurisdiction 
over the Ecuadorian progeny of the dissolved marriages. It is not yet clear 
what other aspects the courts will consider before granting a petition for the 
recording of a foreign divorce. The main consequence of the resolution seem- 
ingly will be to make foreign divorces of Ecuadorians more complicated and 
expensive since the proceedings before the Ecuadorian court may in practice 
amount to a second trial. 

MICHAEL A. SCHWIND* 





14 Cédigo de Procedimiento Civil, Art. 451. 
* Member of the Ecuador Bar; LL. M., New York University. 
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Special Editor: MARTIN DOMKE 


American Foreign Law Association 


American Anthracite and Bituminous 
Coal Corporation v. Amerocean S.S. Co., 
131 F. Supp. 244 (E.D. Pa. Feb. 14, 
1955): no disregard of corporate entity 
of Liberian corporation allegely real 
owner of vessel. 

Am. Mutual Liability Ins. Co. v. Pan 
American World Airways, 134 N.Y. 
L. J., Sept. 9, 1955, 8 col. 1: causes of 
action under Brazilian law and Warsaw 
Convention. 

Archawski v. Hanioti, 223 F. 2d 406 (2d 
Cir. June 3, 1955, cert. granted Oct. 
24, 1955): libel by prospective pas- 
sengers on City of Athens, vessel of 
Honduran registry, in nature of in- 
debitatus assumpsit for money had 
and received. 

Argento v. North, 131 F. Supp. 538 (N.D. 
Ohio May 26, 1955): notification by 
State Dept. to Italian Government to 
keep in force and revive twelve treaties 
including that of extradition not in- 
valid as usurpation of power belonging 
to U. S. Senate; effect of war on 
treaties. 

Atlantic Mutual Insurance Co. v. N. V. 
Stoomvaart Maatschappij Nederland, 
1955 Am. Mar. Cas. 620 (City Ct. 
N.Y. Jan. 21, 1954): damage on goods 
of French citizen shipped from Amster- 
dam, Holland to Soerabaya, Indonesia. 

Bahrenburg, Matter of John H., dec’d, 
134 N.Y.L.J. Sept. 29, 1955, 11 col. 2: 
construction of will providing for pay- 
ment of trust income until a Treaty of 
Peace has been signed between the 
United States and Germany; existing 
amicable relations between two coun- 
tries “tantamount to a peace treaty.” 

Balchen v. Balchen, 134 N.Y.L.J. Aug. 
10, 1955, 4 col. 4: effect of Norwegian 
divorce decree; jurisdiction for action 
of Norwegian wife, resident of Norway 
and presently on visitor’s visa in 
United States. 


Ballester v. United States, 220 F. 2d 399 
(ist Cir. March 22, 1955): Spanish 
citizen resident of Puerto Rico who 
applied for exemption from military 
service, not entitled to become 
naturalized citizen; no conflict with 
Treaty with Spain of 1902, 33 Stat. 
2105. 

Bardoquillo v. United States, 133 F. Supp. 
407 (Ct. Cl. July 12, 1955): USAAFE- 
Guerilla Band veteran’s claim for 
arrears in pay only against Republic 
of Philippine Islands, not against U.S. 

Bata v. Bata, 134 N.Y.L.J. Aug. 31, 
1955, 6 col. 7: contempt of court order 
by conduct in handling property in 
Brazil. 

Batter Building Materials Company v. 
Kirschner, 110 A. 2d 464 (Conn. Dec. 
21, 1954): modern British view on non- 
abrogation of contract by total breach; 
survival of arbitration clause. Notes, 
41 Va. L. Rev. 523 (1955); 35 Boston 
U. L. Rev. 441 (1955). 

Berg, Estate of Hugo V., 134 N.Y.L.J. 
Oct. 13, 1955, 7 col. 5: objections to 
accounting by Consul General of 
Finland. 

Berryman v. State of Oklahoma, 283 P. 
2d 558 (Crim. Ct. App. Okla. April 
13, 1955): English cases on sodomy 
(p. 561). 

Blair Holdings Corp. v. Rubinstein, 133 
F. Supp. 496 (S.D. N.Y. July 19, 
1955): forfeiture of Soviet citizenship 
of person born a subject of Czar of 
Russia, under applicable Soviet 
statute; certificate of Portuguese 
Consul General on cancellation of 
Portuguese citizenship; stateless per- 
son not citizen of foreign country to 
establish diversity jurisdiction under 
sec. 1332(a)(2), Judicial Code. 

Brown-Pacific-Maxon v. Pillsbury, 132 F. 
Supp. 421 (N.D. Cal. Dec. 8, 1953): 
compensation granted to military base 
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employee injured in automobile acci- 
dent on Island of Guam; extraterri- 
torial application of Longshoremen’s 
and Harbor Workers’ Compensation 
Act, 44 Stat. 1424, by Defense Bases 
Act, as amended, 55 Stat. 622. 

Bunge Corp. v. Alcoa Steamship Co., 133 
F. Supp. 311 (S.D. N.Y. March 10, 
1955): damage to cargo of Canadian 
vessel on trip to Brazil. 

Cavalliotis v. Commercial Bank of Greece, 
133 N.Y.L.J. June 30, 1955, 3 col. 8: 
service upon Greek corporation pur- 
suant to sec. 229 N.Y. C.P.A. 

Church’s English Shoes, Lid. v. Com- 
missioner, 24 T. C. No. 9 (Tax Court 
April 21, 1955): computation of rate 
of exchange of pound sterling for 
dollars for importation of merchandise 
from England from parent corpora- 
tion; taxable gain in discharging debt 
in 1947 in lower amount than book 
value. 

Chutter v. KLM Royal Dutch Airlines, 
132 F. Supp. 611 (S.D. N.Y. June 27, 
1955): flight from New York to Athens, 
Greece “international transportation” 
within art. 17, Warsaw Convention of 
Oct. 29, 1934, 49 Stat. 3018; time 
limitation for damage claims. 

Cold Metal Process Co. v. United En- 
gineering & Foundry Co., 132 F. Supp. 
597 (W.D. Pa. Jan. 19, 1955): royalty 
payments; shipment of bearings from 
Sweden to Japan, p. 602. 

Commonwealth ex rel. Dorothy Skurat v. 
Gearhart, 115 A. 2d 395 (Pa. July 21, 
1955): custody of minor children to 
take them to Caracas, Venezuela,“a 
progressive cosmopolitan city contain- 
ing more than 30,000 Americans,” in 
a republic where “freedom of religion 
is guaranteed by its Constitution.” 

Cornwall, Estate of James, 134 N.Y.L.J. 
Aug. 10, 1955, 3 col. 1: beneficiary in 
British West Indies; predecease of 
testator’s sister, resident of Costa Rica. 

Correia v. Dulles, 133 F. Supp. 442 
(D.R.I. July 8, 1955): military service 
in Portuguese army not constituting 
voluntary expatriation, notwithstand- 
ing oath of allegiance to Portugal. 

Coumas v. Brownell, 222 F. 2d 331 (9th 


Cir. May 9, 1955): Greek law re- 
quiring oath of allegiance to Greece 
on induction into Greek army in 1932; 
presumption of enforcement by Greek 
government against naturalized 
American. 

Crofoot v. Crofoot, 283 P. 2d 283 (Cal. 
App. May 9, 1955): consideration of 
invalidity of divorce decree of court 
in Juarez, Mexico under the Uniform 
Divorce Recognition Law of 1949, 
Civ. Code, §§ 150.1-150.4. 

De Braganca, Estate of Maria P., 134 
N.Y.L.J. Aug. 8, 1955, 3 col. 1: court 
authorization for sale of tangible prop- 
erty located in France. 

De Lowe’s Estate, In re Walter, 143 
N.Y.S. 2d 270 (Surr. Ct. June 15, 
1955): letters rogatory to take testi- 
mony of Russian distributees relating 
to enjoyment of property rights; no 
letters rogatory to take testimony on 
Soviet law by expert in Russia. 

De Saussure, Estate of Nichole, 134 
N.Y.L.J. Oct. 14, 1955, 7 col. 7: con- 
struction of trust in will by Swiss 
national, under “concepts and at- 
titudes of the Civil Law.” 

Deregibus v. Campari Export-Import, 
S.p.A., 144 N.Y.S. 2d 56 (Sup. Ct. 
Aug. 10, 1955): distributor agreement 
for sales promotion referring to arbi- 
tration in Milan, Italy of disputes on 
contract interpretation. 

Di Benedetto v. Di Benedetto, 284 App. 
Div. 982, 135 N.Y.S. 2d 74 (2d Dept. 
Nov. 22, 1954): final Italian judgment 
granting separation on ground of 
adultery entitled to recognition 
(principle of comity). 

D’Imperio v. Secretary of Treasury, 223 
F. 2d 413 (1st Cir. June 6, 1955, cert. 
den. Oct. 24, 1955): antenuptial agree- 
ment for separation of properties in- 
effective for income tax purposes, 
under Puerto Rican statute providing 
for single joint return. 

Dulles v. Iavarone, 221 F. 2d 826 (D.C. 
Dec. 16, 1954): Italian law of 1912 
on loss of daughter’s Italian citizen- 
ship (acqu8red by birth) when father 
later became naturalized American. 

Einhorn, Estate of Max, 134 N.Y.L.J. 
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Aug. 29, 1955, 5 col. 8: denial of is- 
suance of letters rogatory to ap- 
propriate court of Union of Soviet 
Socialist Republics. 

Fairchild, Estate of Arthur S.,24T.C. No. 
45 (Tax Ct. June 16, 1955): U. S. 
citizen, domiciled for over 12 years and 
at time of death in Virgin Islands, not 
citizen of U.S. for federal estate tax 
purposes. 

The Fealkefjell v. Arnold Bernstein 
Shipping Co., 223 F. 2d 820 (2d Cir. 
June 9, 1955): satisfaction of judgment 
of Swedish court; claim for reimburse- 
ment for loss outside arbitration clause 
of charter party. 

Fedosoff, Estate of Theodor, 134 N.Y.L.J. 
Oct. 3, 1955, 8 col. 7: issuance of letters 
rogatory to take testimony of legatees 
residing in the Soviet Union relating to 
their use and enjoyment of funds trans- 
mitted to them; no testimony of ex- 
pert witness in Russia with respect to 
Soviet law. 

Feinstein v. Commissioner, 24 T.C. No. 74 
(Tax Ct. July 14, 1955): insufficient 
proof that Kingdom of Roumania 
Monopolies Institute Bonds 714% of 
1931 became worthless in 1939. 

Fire’ ’s Fund Insurance Co. v. U. S. 
A UST 34, 132 F. Supp. 414 (S.D. 
N.Y. Feb. 24, 1955): damage claim of 
Philippine contractor for loss of cargo 
at Ryukyus Islands; reciprocity for 
suits under Public Vessels Act, 46 
U.S.C §785; proof of Philippine law 
(p. 416). 

Fitzgerald v. Pan American World Air- 
ways, 132 F. Supp. 798 (S.D. N.Y. 
July 8, 1955): denial of permission to 
travel as passenger on flight from 
Honolulu, Hawaii to Sydney, Australia. 

Fox v. The Henning Oldendorff, 132 F. 
Supp. 261 (E.D. N.Y. June 30, 1955): 
insufficient service upon German ship- 
owner who operates ships between the 
ports of Bremen, Germany and Braith- 
waite, Louisiana. 

Fujii v. Dulles, 224 F. 2d 906 (9th Cir. 
July 14, 1955): involuntary service in 
army of Japan by dual citizen. 

Geiger, Matter of Emil, dec’d, 134 N.Y.L.J. 
Oct. 10, 1955, 13 col. 4: validity of 
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power of attorney to New York at- 
torney by distributees residing in 
Hungary to be established under 
Hungarian law; lack of certificate of 
compliance with foreign law (sec. 301a, 
N.Y. Real Property Law). 

Genies, In re G.’s Estate, 283 P. 2d xx 655 
(Oregon May 18, 1955): death certifi- 
cate by German Registrar of Vital 
Statistics; German notary’s certificate 
of power of attorney. 

Otio Gerdau Co. v. Bowne-Morton’s Stores, 
134 N.Y.L.J. Oct. 6, 1955, 7 col. 2: 
shipment of chilies from Kobe, Japan; 
evidence of good condition by com- 
posite sample. 

Goldstein, Matter of Julius, dec’d, 134 
N.Y.L.J. Oct. 10, 1955, 14 col. 3: chal- 
lenge of last will by distributees living 
in Israel. 

Hamilton v. Nassau, 131 F. Sup. 125 (S.D. 
N.Y. Feb. 10, 1955): law of flag of 
vessel (Panama) to govern tort claim 
occurring outside territorial waters of 
any soveriegn. 

Handelsfinanz A. G. v. S. T. Evanthia, 
1955 Am. Mar. Cas. 340 (D. N.J. June 
14, 1954): mortgage loan on security of 
Costa Rican vessel made by Swiss 
bank in Marseilles, France; recording 
of mortgage in Costa Rica. 

Hebrew Nat. Kosher Sausage Co. v. Hebrew 
Kosher Co., 143 N.Y.S. 2d 306 (Sup. 
Ct. July 6, 1955): manufacture and 
sale of meat prepared strictly in accord- 
ance with Hebrew Rabbinical Laws of 
Kashruth. 

Heino, In re, 134 N.Y.L.J. Oct. 14, 1955, 
7 col. 4: account of committee in 
Finland. 

Hill and Range Songs v. London Records, 
142 N.Y.S. 2d 311 (Sup. Ct. May 4, 
1955): rights on Italian composition 
placed with music publisher in Milan, 
Italy and licensed for U.S. and Canada; 
publication of English lyric abroad. 

Jacobsen, In re J.’s Estate, 143 N.Y.S. 2d 
432 (Surr. Ct. July 5, 1955): certificate 
of death by Navy Dept for death 
between Continental U.S. and Azores 
Islands, pursuant to Missing Persons 
Act, 56 Stat. 143. 

Janas v. Wagstaff, 133 N.Y.L.J. June 30, 
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1955, 4 col. 8: proof of jurisdiction of 
Canadian court. 

Ippisch v. Mroiez-Smith, 134 N.Y.L.J. 
Aug. 15, 1955, 4 col. 4; Aug. 26, 1955, 
4 col. 7: exclusive right to inventions of 
research chemist by Guatemalan cor- 
poration and unincorporated associ- 
ation of Guatemala. 

“Jones” v. “Jones”, 134 N.Y.L.J. Aug. 
12, 1955, 3 col. 7: effect of physician- 
patient privilege as to pregnancy ex- 
amined in Le Havre, France; law of 
trial forum and not French rules of evi- 
dence govern taking of testimony of 
French physician in France. 

Jones v. Warmee, 225 F. 2d 258 (9th Cir. 
Aug. 12, 1955): production of evidence 
under sec. 1981 Guam Code of Civil 
Procedure; yielding to right of way to 
vehicles, sec. 23,126 of the Govern- 
ment Code of Guam. 

Kalantzis v. Mesar, 132 F. Supp. 745 
(E.D. Va. July 26, 1955); no “war 
bonus” for seaman stricken with illness 
when hospitalized in Japan en route to 
Japan from Korea in 1953. 

Kellogg Co. v. United States, 133 F. Supp. 
387 (Ct. Cl. July 12, 1955): taxes for 
delivery of checks in Canada to rail- 
road companies for rail shipment of 
property within U. S. 

Kevork Allalemdjiam, Lid. v. Trotta, 134 
N.Y.L.J. Aug. 26, 1955, 2 col. 8: foreign 
corporation organized “under the laws 
of the Empire of Great Britain.” 

Kovacs, Matter of Maria, dec’d, 134 
N.Y.L.J. Sept. 20, 1955, 12 col. 6: 
application of Consular Chief of 
Hungary, attorney-in-fact for alleged 
sister of decedent, to vacate default 
decree admitting will to probate. 

Kowalczyk, Matter of Jakob, dec’d, 134 
N.Y.L.J. July 13, 1955, 6 col. 1: no 
transmission of funds to beneficiaries 
residents of Poland. 

Kraussman, In the Matter of Extradition 
of William James K., 130 F. Supp. 926 
(D. Conn. May 6, 1955): no extradition 
of American because of embezzlement 
of money in Berlin, Germany inasmuch 
as High Commissioner for Germany is 
no more “U. S. chief executive officer 


in control of such foreign country” 
within the meaning of 18 U.S.C.A. sec. 
3185. 

Kulukundis v. United States, 132 F. Supp, 
477 (Ct. Cl. July 12, 1955): non-resj- 
dent shipowner’s suit for general aver- 
age contribution on vessel’s voyage 
from Netherlands East Indies to 
Mexico. 

Lady Nelson, Lid. v. Creole Petroleum 
Corp., 224 F. 2d 591 (2d Cir. July 5, 
1955): collision in Gulf of Paria be- 
tween Island of Trinidad and the 
Venezuelan mainland; nondelegable 
responsibility of bargeowner for proper 
lighting under law of Trinidad; ade- 
quate proof of foreign law (p. 595). 

Laton, Matter of Ernest L., dec’d, 134 
N.Y.L.J. July 27, 1955, 5 col. 6: at- 
torney’s services in liquidation of 
testator’s interest in real property lo- 
cated in France. 

Lee Suilum, Petition of, 131 F. Supp. 569 
(S.D. N.Y. June 2, 1955): admission 
of son of Chinese government official 
under Treaty between U.S. and China 
of Nov. 17, 1880, 22 Stat. 826. 

Lee You Fee v. Dulles, 133 F. Supp. 160 
(E.D. Wisc. Aug. 3, 1955): tolling of 
statute providing for registration of 
foreign-born citizen by wartime closure 
of U.S. Consulate at Hong Kong. 

Liquori’s Will, In re, 142 N.Y.S. 2d 220 
(Surr. Ct. May 4, 1955): validity of 
will of Italian testator unable to speak 
English and read or write in either 
language. 

Logronio v. United States, 133 F. Supp. 395 
(Ct. Cl. July 12, 1955): no liability of 
U. S. for pay of person either as member 
of Philippine Army or of guerilla band 
in Philippines; 1898 Treaty with Spain, 
30 Stat. 1754. 

Mangrelli v. Italian Line, 144 N.Y.S. 2d 
570 (June 22, 1955): passage ticket em- 
bodying provisions of art. 1341, 1342 
Italian Civil Code on time limitations 
for instituting suit; taking judicial 
notice of Italian law despite fact that 
foreign law is not pleaded. 

McCloskey v. Bril, 285 App. Div. 148, 
142 N.Y.S. 2d 5 (ist Dept. June 14, 
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1955): poundage of sheriff for levy on 
warrant of attachment against Finnish 
bank subsequently vacated. 

McCloskey v. Chase National Bank of the 
City of New York, 308 N.Y. 998, 127 
NE. 2d 847 (N.Y. June 2, 1955): as- 
signment by Turkish seller of wool to 
Turkish bank. 

McShane v. Chase Manhattan Bank, 134 
N.Y.L.J. Oct. 24, 1955, 8 col. 2: rights 
of Deputy Commissioner of Maritime 
Affairs, Republic of Liberia, in bank 
account of that foreign state. 

McQuade v. Compania de Vapores San 
Antonio, S.A., 131 F. Supp. 365 (S.D. 
N.Y. Feb. 1, 1955): law of Panama as 
to wages of Greek national who had 
signed for ship under Honduran flag 
and who was discharged in Iran; U.S.- 
Honduran Treaty of Navigation of 
1928, 45 Stat. 2618; Inter-American 
Code of Private International Law of 
1928; jurisdiction of Honduran Consul 
in New York. 

G. H. Mitchell & Sons, Ltd. v. Grace Line, 
Inc., 1955 Am. Mar. Cas. 753 (Mun. 
Ct. N.Y. June 30, 1954): recovery by 
Australian corporation for loss of wool 
shipped to Canal Zone and there trans- 
shipped to destination in Colombia. 

Moore v. Macduff, 309 N.Y. 35, 127 N.E. 
2d 741 (N.Y. June 10, 1955): conviction 
for traffic offense in Toronto, Canada 
under Ontario Highway Traffic Act, as 
amended in 1953. 

Mora v. Mejias, 223 F. 2d 814 (ist Cir. 
June 9, 1955): validity of Puerto Rican 
administrative order fixing ceiling price 
for sale of imported rice. 

Wm. H. Muller & Co. v. Swedish American 
Line, Lid., 224 F. 2d 806 (2d Cir. July 
15, 1955): claims under bills of lading 
covering shipment in Swedish vessel 
from Sweden to U.S. determinable 
under Swedish law and in Swedish 
courts, not violative of Carriage of 
Goods by Sea Act, 46 U.S.C. 1308(8). 

National Lead Company v. Wolfe, 223 F. 
2d 195 (9th Cir. May 17, 1955): use of 
word “Dutch” in connection with paint 
neither geographical nor descriptive 
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(p. 199); infringement of trademark 
“Dutch Boy.” 

New York and Cuba Mail S.S. Co. ». 
Republic of Korea, 132 F. Supp. 684 
(S.D. N.Y. July 13, 1955): State De- 
partment’s suggestion that foreign 
powers’ bank accounts are exempt from 
seizure and that such principle not 
affected by favorable attitude towards 
restrictive theory of sovereign im- 
munity (of June 23, 1952, 26 Bull. 
984); Korea’s claim regarding cargo of 
rice acquired for free distribution to 
Korean population, political rather 
than judicial question; court bound to 
vacate attachement. 

Nepogodin’s Estate, In re, 134 A.C.A. 192, 
285 P. 2d (Cal. App. June 27, 1955): 
residents of Harbin, Manchuria, China, 
entitled to estates of deceased on Janu- 
ary 13, 1949 under Treaty with China 
of Nov. 4, 1946, 63 Stat. 1307 providing 
for reciprocal rights of inheritance, 

Nezold, Matter of Max, dec’d 134 N.Y.- 
L.J. Aug. 5, 1955, 4 col. 7: power to 
attorney-in-fact executed in Altenburg, 
situate in Russian Zone of Germany 
and acknowledged before Mayor of 
town not to be given any effect as made 
before “‘official of an alleged govern- 
ment not recognized by the United 
States.” 

Ocean Commercial Co. v. S. S. Polykarp, 
1955 Am. Mar. Cas. 1263 (S.D. N.Y. 
April 22, 1955): inadequate potato 
stowage; Canada Fruit, Vegetables and 
Honey Act (p. 1269). 

The Oil Shipper (Zadeh v. United States), 
1955 Am. Mar. Cas. 946 (Ct. Cl. April 
5, 1955): requisition of Panamanian- 
registered ship owned by citizen of 
Iran, resident of Turkey; law of 
Panama as to compensation to owner 
of property for public use; proof of ex- 
perts in Panamanian law as to syn- 
onymity of Spanish word incantacion 
with occupacion in resolutions in 
Panama Government; art. 48 of Na- 
tional Constitution of Panama of 1941, 

Pearson International v. Congeladora de 
Mazatlan, S.A., 141 N.Y.S. 2d 221 
(Sup. Ct. March 25, 1955): agreement 
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of Mexican corporation for exclusive 
distribution of frozen shrimps in U. S. 
and Canada. 

Perkins, Estate of Richard C., 134 N.Y.- 
L.J. Oct. 11, 1955, 7 col. 8: effect of 
nationalization of British hospitals 
under English National Health Service 
Act of 1946 (9 and 10 Geo., 6) upon 
gifts by former British subject; dis- 
tribution directed according to tes- 
tator’s will. 

Pollak v. Stewart (British Foreign Marine 
Ins. Co., Lid.), 134 N.Y.L.J. Aug. 2, 
1955, 2 col. 5: loss of lambskins cargo on 
shipment from Iran to New York; 
counterclaim based upon costs in 
English court. 

Princess Pat, Ltd. v. National Carloading 
Corp., 223 F. 2d 916 (7th Cir. June 15, 
1955): liability for penalties paid by 
manufacturer of cosmetics for non- 
compliance with Brazilian customs 
regulations. 

Pulvermann v. A. S. Abell Company, 131 
F. Supp. 617 (D. Maryland, May 2, 
1955): law of libel inherited from 
England (English cases, p. 622). 

Ragusa, Matter of Carmel, dec’d, 133 N.Y.- 
L.J. June 30, 1955, 9 col. 3: insufficient 
evidence whether resident of Italy 
died testate or intestate. 

Reiner v. United States, 222 F. 2d 770 
(7th Cir. June 1, 1955): confiscation of 
Jewish property in Austria by Nazi- 
decree of Nov. 25, 1941; invalidity ab 
initio of seizure under Austrian law; 
bombing in 1944 entitles to deduction 
of damages for income tax purposes in 
that year. 

Remington Rand, Inc. v. American Export 
Lines, 132 F. Supp. 129 (S.D. N.Y. 
May 11, 1955): explosion of moving 
picture films at port of Bombay, India. 

Reynolds v. United States, 225 F. 2d 123 
(5th Cir. Aug. 23, 1955): operation of 
Cuba Bolita lottery in Florida in 
evasion of excise tax on wagers. 

Schenkel v. Landon, 133 F. Supp. 305 
(D. Mass. June 14, 1955): exemption 
in 1954 of Swiss national from military 
service bar to naturalization. 

Schoening v. 102 Jute Bags, 132 F. Supp. 
561 (E. D. Pa. March 11, 1955): no 


jurisdiction of admiralty courts for con- 
version of goods when on ship on high 
seas bound for Hamburg, Germany. 

Seaboard Finance Co. v. Commissioner of 
Internal Revenue, 24 U. S. Law Week 
2147 (9th Cir. Sept. 6, 1955); appreci- 
ation of Canadian dollars held in 
escrow to be used for purchase of 
Canadian Shares. 

Sheehan, Matter of William A., dec’d, 134 
N.Y.L.J. Aug. 5, 1955, 4 col. 7: effect 
of divorce decree of court in Juarez, 
Mexico. 

Sinai v. Levi, 144 N.Y.S. 2d 316 (City Ct. 
N.Y. June 10, 1955): no judicial notice 
of the law of Italy on statute of limita- 
tions, art. 344a N.Y. C.P.A. permissive 
and not mandatory. 

Skibs A/S Abaco, Aruba, Astrea & 
Noruega v. Ardeshir B. Cursetjee & 
Sons, 133 F. Supp. 465 (S.D. N.Y. June 
17, 1955): action of Norwegian corpo- 
ration against Indian stevedore for in- 
demnity for acts in Bombay, India; 
Norwegian’s rights time-barred by 
shorter Indian statute of limitations. 

Sneed v. Commissioner of Internal Revenue, 
220 F. 2d 313 (5th Cir. March 11, 
1955): community property system in 
Texas, the law under the Spanish and 
Mexican sovereignties (p. 314). 

Sociecad Armadora Aristomenis Panama, 
S.A. v. 5020 Long Tons of Raw Sugar, 
223 F. 2d 417 (3rd Cir. May 31, 1955): 
charge of Philippine government on ex- 
ported sugar not wharfage charge pay- 
able by shipowner. 

Sood, Application of, 142 N.Y.S. 2d 591 
(Sup. Ct. Onondaga Co. June 29, 1955): 
recognition of Hindu marriage con- 
tracted in India in accordance with 
Hindu rites and local law. 

Standard-Vacuum Oil Company v. United 
States, 132 F. Supp. 197 (Ct. Cl. June 
7, 1955): destruction of petroleum 
products in Cebu, Philippines, when 
Japanese were about to invade island; 
new trial since findings in similar case 
of Caltex (Philippines), Inc. (122 F. 
Supp. 830) not binding. 

Taylor v. South American Minerals & 
Merchandise Corp., 134 N.Y.L.J. July 
18, 1955, 2 col 5: exclusive agency for 
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tungsten sales of South American 
corporations. 

State of Montana v. Oakland, 287 P. 2d 39 
(Mont. Aug. 13, 1955): succession in 
real property owned by deceased 
Japanese national and resident of 
Japan who died intestate in Japan in 
1931; Alien Land Law, Revised Codes 
Montana of 1947, Section 67-1001 to 
1008, held unconstitutional. 

Strasser, Matter of Kunigunde, dec’d, 134 
N.Y.L.J. Aug. 31, 1955, 8 col. 6: with- 
drawal of moneys deposited with City 
Treasurer after proof of residence in 
Federal Republic of Germany. 

Suda v. Dulles, 224 F. 2d 908 (9th Cir. 
July 14, 1955): involuntary service in 
Japanese armed forces by dual citizen. 

Sundberg v. Aktiebolaget Svenska Amerika 
Linien, 134 N.Y.L.J. Sept. 30, 1955; 
8 col. 4: contract for return trip made 
in Sweden governed by law of Sweden; 
one-year period of limitation to be 
proven under Swedish law. 

Swift Canadian Cc. v. Banet, 224 F. 2d 36 
(3rd Cir. June 23, 1955): sale of goods 
“F.O.B. Toronto” by Canadian seller. 

Titus v. Tolk, 134 N.Y.L.J. Oct. 10, 1955, 
7 col. 4: institution of court action in 
Sweden as waiver of arbitration. 

Two World Trading Corp. v. Loew’s Inter- 
nat. Corp., 134 N.Y.L.J. Aug. 11, 1955, 
2 col. 7: exclusive distribution right of 
motion pictures in Italy and adjacent 
areas. 

Uman, Matter of Adolf, 134 N.Y.L.J. 
July 28, 1955, 4 col. 6 (Surr. Ct.): 
appearance of Consular Division of 
U.S.S.R. Embassy on behalf of de- 
cedent’s known next of kin, residents 
in and nationals of Russia. 

United States ex rel. Alcantra v. Boyd, 222 
F, 2d 445 (9th Cir. May 10, 1955): loss 
by Filipino of status of national of 
United States in 1946 when Philippines 
achieved independence. 

United States v. Algemeene Kunstzijde 
Unie, N.V., 24 U.S. Law Week 214 (4th 
Cir. Sept. 19, 1955): vesting of shares 
owned by Dutch company because of 
enemy control no deductible loss. 

United States v. Balanovski, 131 F. Supp. 
898 (S.D. N.Y. March 11, 1955): tax 
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liability arising out of partners’ rights 
in specific property of Argentine part- 
nership under Argentine law (p. 907). 

United States v. China Daily News, 224 F. 
2d 670 (2d Cir. July 5, 1955): dealings 
with Hong Kong Communist-con- 
trolled bank, soliciting funds for Com- 
munist China, by New York newspaper 
violative of Foreign Assets Control 
Regulations. Cert. denied Nov. 8, 1955. 

United States v. City of Kodiak, 132 F. 
Supp. 574 (D. Alaska June 22, 1955): 
foreclosure of tax liens on real property 
of Alaskan Indian and Eskimo natives; 
“private individual property” within 
meaning of art. 2, Treaty with Russia 
of 1867, 15 Stat. 541. 

United States ex rel. Keefe v. Dulles, 222 F. 
2d 390 (D. C. Cir. Oct. 15, 1954; cert. 
den. 75 S. Ct. 440, Feb. 28, 1955): 
American soldier imprisoned in France 
for robbery conviiction imposed by 
French court; North Atlantic Treaty 
on Status of Military Forces; no re- 
quirement for Secretary of State to 
obtain release of such soldier; Note, 
23 Geo. Wash. L. Rev. 775 (1955). 

United States v. Kickinson, 24 U.S. Law 
Week 2153 (U. S. Ct. Mil. App. Sept. 
30, 1955): conviction of U.S. soldier for 
unauthorized communication with 
enemy while prisoner of war in North 
Korea. 

United States v. Lipshitz, 132 F. Supp. 519 
(E.D. N.Y. June 24, 1955): discovery 
of evidence related to sales to South 
African firms, in procedure on income 
tax evasion. 

United States v. Onassis, 133 F. Supp. 327 
(S.D. N.Y. June 30, 1955): subpoena 
in action to recover ships on ground 
that ships had been obtained from 
government by misrepresentation that 
buyer-corporations were controlled by 
citizens when in fact controlled by 
(Greek) aliens. 

United States, Petition of, as Owner of the 
USNS Haiti Victory, 131 F. Supp. 712 
(E.D. Virginia May 5, 1955): damages 
resulting from collision between Navy 
vessel and ferry from Hook of Holland 
To Harwich, England; liability of 
British Transport Commission. 
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United States v. Paquet, 131 F. Supp. 32 
(D. Hawaii May 23, 1955); Wake 
Island not port or place in a “foreign 
state” within Immigration and Na- 
tionality Act §101(a)(14). 

United States v. Rodriguez, 131 F. Supp. 
957 (D. Puerto Rico June 3, 1955): 
Taft-Hartley Act provisions restricting 
payments to employee representatives 
not in conflict with Puerto Rican 
Federal Relations Act; Constitution of 
Commonwealth of Puerto Rico,66 Stat. 
327. 

United States v. Sinigar, 24 U. S. Law 
Week 2133 (U.S. Ct. Mil. App. Sept. 
16, 1955): imprisonment of U. S. 
soldier in Canada for contempt for re- 
fusing to answer question at Canadian 
inquest; no bar to his trial by U.S. 
court-martial. 

United States v. Watchmakers of Switzer- 
land Information Center, 133 F. Supp. 
40 (S.D. N.Y. July 13, 1955): juris- 
diction over Swiss corporations which 
jointly owned N.Y. corporation for 
promotion of Swiss watch repair pro- 
gram; service of process under Sherman 
Anti-Trust Act. 

Untermann v. Untermann, 35 N.J. Super. 
367, 114 A. 2d 311 (App. Div. May 13, 
1955): Mexican divorce decree “‘worth- 
less” (p. 313) for lack of residence and 
appropriate notice. 

Van Der Elst v. Commissioner of Internai 
Revenue, 223 F. 2d 771 (2d Cir. June 
21, 1955): tax liability of Belgian 
diplomat while engaged in business in 
United States. 

Vanity Fair Mills, Inc. v. T. Eaton Co., 
Limited, 133 F. Supp. 522 (S.D. N.Y. 
June 29, 1955): determination of rights 
of Canadian defendant in registered 
Canadian trade-marks; use of such 
trademarks in Canada; 1934 Conven- 
tion for Protection of Industrial 
Property, 53 Stat. 1748. 

Volencki, In re V.’s Estate, 114 A. 2d 26 
(Mercer County, N.J. May 11, 1955): 
distributive shares of residents of 


Hungary to be paid into County 
Court; appearance of Hungarian 
Consul General; proof of law of the 
People’s Republic of Hungary dealing 
with rights of beneficiaries of will made 
outside of Hungary. 


Weinstein v. Den Danske Landmansbank, 


134 N.Y.L.J. Oct. 11, 1955, 8 col. 4: 
Danish bank entitled to protection of 
sec. 51a N.Y. C.P.A.; assignment to 
Rumanian bank. 


Westerhof v. Westerhof, 134 N.Y.L.J. July 


27, 1955, 2 col. 6: dismissal of separa- 
tion action of couple married in British 
Guiana for lack of residence. 


Winterstein v. Mautner, 134 N.Y.L,J. 


July 14, 1955, 3 col. 1: examination be- 
fore triat of negotiator of agreement 
enabling Hungarian de Weiss family to 
escape and constituting plantiff ‘one of 
several Himmler hostages.” 


Zietz, Estates, In re, 207 Misc. 22, 146 


N.Y.S. 2d 573 (Surr. Ct. Nov. 12, 
1954), aff'd 285 App. Div. 1147, 143 
N.Y.S. 2d 825 (May 31, 1955): res 
judicata effect of Swiss judgments on 
rights of succession which is governed 
by German law; concept of Nacherbe 
(reversionary heir) under German law. 


Zimmermann, Matter of the Estate of John, 


dec’d, 132 A.C.A. 838 (Cal. App. May 3, 
1955): reciprocity between Germany 
and the United States for inheritance 
rights on date of death (May 19, 1946). 


Zimmerman, v. Joseph R. Awad & Co., 


132 N.Y.L.J. Nov. 12, 1954, 7 col. 7: 
broker’s commission for sale of sugar 
under contract between Cuban seller 
and Bolivian buyer for shipments to 
Peruvian and Chilean ports. 


Zietz Estates, In re, 207 Misc. 22, 146 


N.Y.S. 2d 573 (Surr. Ct. Nov. 12, 
1954), aff’d 285 App. Div. 1147, 143 
N.Y.S. 2d 825 (May 31, 1955): res 
judicata effect of Swiss judgments on 
rights of succession which is governed 
by German law; concept of Nacherbe 
(reversionary heir) under German law. 
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Book Reviews 








Mateesco, N. Droit aérien-aéronautique (Evolution—Nouvelle orientation). 

Paris: Editions A. Pedone, 1954. Pp. 311. 

Drion, H. Limitation of Liabilities in International Air Law. The Hague: 

Martinus Nijhoff, 1954. Pp. 389. 

Quite a series of excellent textbooks on air law have been published during 
the last few years in various countries, from Lemoine’s Treatise, 1947, to the 
second edition of McNair’s Law of the Air, 1953. However, they differ for the 
most part rather in details than in basic ideas, and it is therefore most refreshing 
to see the first of the present works approach the problem from a new starting 
point. In short, the author’s basic intention was to givea picture of the historical 
development and the present status of international air law as well as of its 
factual foundations, to show the progressive cycle, the mutual interaction of 
fact and law. This method of presentation has the intrinsic advantage of 
making the present comprehensible as a result of the past, and of pointing out 
the dynamic character of air law, which is growing and changing from day to 
day as aviation grows and changes. On the other hand, it involves the danger of 
remaining merely on the surface of the intricate problems which arise in the 
theory of air law. Unfortunately, the author of the present book, has neither 
quite escaped the dangers of his approach, nor made full use of its advantages. 
With regard to the former, in presenting the substance of the different air law 
conventions, he does not offer more than what has already been said by many 
others. On the other hand, the very questions which should have arisen auto- 
matically by his method, and which are not sufficiently elucidated in the exist- 
ing literature, are not here treated more exhaustively. To give but two examples: 
Which were the factual causes behind the early completion and the success of 
the Warsaw Convention of 1929, and which were the technical and economic 
facts influencing the revision work since 1946? Why was the preparatory work 
for a convention on real rights in aircraft of no success between the wars, and 
why the speedy, if not rash, completion of the Geneva Convention of 1948, and 
what was the reason of the transition from the substantive unification originally 
planned by the C.I.T.E.J.A. to the conflict of laws system of 1948? It certainly 
would have been worthwhile had the author, in accordance with his declared 
aims, tried a really exhaustive and thorough analysis of these and related 
problems, 

The distinction between “droit aérien” (air law) and “droit aéronautique” 
(air navigation law), the latter defined as a part of the former, stems from the 
Italian school of Ambrosini. The distinction may of course be made, but it does 
not arise out of actual necessities nor does it correspond to general usage; 
it is of doubtful value and more apt to confuse than to elucidate the real prob- 
lems. 

The purpose of the book is strictly confined to international law. With the 
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author’s preponderantly historical approach, the limitation is quite legitimate, 
even if there are some doubts whether it would be adequate for a dogmatic 
study as well, because a logical, closed, and comprehensible system of air law 
could not well be erected without constant reference to at least one national 
law. This fact being apparently recognized by the author, his is a most remark- 
able system (pp. 52): He conceives of air law in general as a branch of inter- 
national law (in the sense of “droit des gens’’) divided into public inter. 
national air law and private international air law, with the following subdi- 
visions: international fiscal, administrative, commercial, penal, etc., law; 
federal air law; state (or provincial) air law. It is submitted that such a system 
is open to the strongest objections from a logical as well as from a practical 
point of view. 

The careful reader will find many interesting observations and valuable 
thoughts in the book, but it is to be regretted that the author, after opening 
very promising perspectives through the choice of his point of departure, did 
not persevere in the course he himself has set. 

The tendency to limit liability is becoming as characteristic of air law as 
is the global limitation of the shipowner’s liability in maritime law. The exist- 
ence of this tendency justifies sufficiently the general question of its pre- and 
meta-juridical foundations, the status and prospects of its realization in the 
several liability relations regulated by air law, its position in the general legal 
order, as well as its relation to national laws. Such seems to be indicated by the 
title of Mr. Drion’s work. As a matter of fact, however, the author’s aims are 
less ambitious, and the work is in principle limited to an exposition of positive 
international law, and within that sphere to the two Conventions of Warsaw, 
1929, and Rome, 1932/53. Therefore, problems as complicated and as important 
as liability for collision damages, liability for damages caused by persons within 
the infrastructure, and global limitation of carrier’s liability remain beyond its 
scope. 

After recovering from the slight disappointment caused by the discordance 
between the extensive title and the limited scope of the work, one has to ac- 
knowledge that within these limits it is extremely solid, most embracing, and 
of rare lucidity in detailed exposition. 

The table of contents is as follows: I. The grounds for limitation of liability 
in private air law, II. Scope of application of the limitation of liability pro- 
visions, III. Extent of damages for which liability is to be limited, IV. Persons 
protected by the limitation provisions, V. Calculation of limits, VI. Wilful 
misconduct and gross negligence, VII. Special cases of unlimited liability (Non- 
compliance with traffic document requirements, Declaration of value, Wrong- 
ful taking of aircraft), VIII. Distribution of limit in case of plurality of claim- 
ants. 

To give an idea of the real contents behind this list, let us use one of the 
author’s frequent and refreshing flowers of style (p. 6): Having innocently 
intended to pick only the waterlily of liability limitation, he finally ends up with 
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dragging three quarts of the vegetation out of the waters of the Warsaw and 
Rome liability ponds (and of adjacent ponds as well, for that matter). Just one 
example: Although he had to refrain from a thorough analysis of the difficulties 
raised by paragraphs 2 and 3 of Article 1 of the Warsaw Convention, he offers 
at least an intelligent and most useful enumeration of the questions related 
thereto (pp. 49 ff.). 

A good example of the independent spirit in which the author’s painstaking 
work was done, is his discussion of the famous Article 25 of the Warsaw Con- 
vention (pp. 197 ff.), the genesis of which he rightly defines as a comedy of 
errors and the result of which might be described as something like a legal 
crash-landing. The present reviewer does not know a better and clearer exposi- 
tion of that prototype of faulty drafting technique, and his only regret is that 
the author did not definitely cut through the fog amassed in a quarter of a 
century of prejudiced interpretation, and arrive at the conclusion which is, in 
the present reviewer’s view, inevitable: that in spite of the outspoken intention of 
the drafters, unification of the requirements for setting aside the Convention 
limits was not reached, but was, as a matter of fact, excluded by the very 
method they used. This is one of the few exceptions in which the present re- 
viewer feels constrained to disagree with the author’s conclusions. 

No less commendable is the form of presentation, for which a seemingly 
small detail may be pointed out as characteristic. On the one hand, the author 
fully recognizes the necessity of frequent references to national laws, whereas 
on the other, he is afraid of the danger that the international character of the 
respective Conventions may be obscured; by relegating such references as a 
matter of principle to the footnotes he has very adequately resolved his prob- 
lem. With regard to the substance of national laws within the scope of the work, 
he comes as near to completeness as one might hope to attain under the favor- 
able conditions of research offered at Harvard Law School and McGill Uni- 
versity. 

Thus, the book will probably remain for a long time one of the standard 
works fundamental for theoretical evaluation as well as for practical applica- 
tion of the two conventions. 

One last word with regard to a detail that seems of some significance to the 
present reviewer. Being a Swiss, when writing in English, he often feels the 
same sense of frustration as the author who is a Dutchman—“like the person 
who attends a formal dinner in borrowed clothes which he knows do not fit 
too well” (p. vii). But is not this very meeting in the language and in the 
columns of an American journal an expressive example of the fact that English 
has in the last few years to quite a degree (and without underestimating the 
importance of other languages) become something like the lingua franca of 
aviation and of air law, which by its bare existence fosters mutual understand- 
ing and progressive unification? 

WERNER GULDIMANN* 


* Lecturer on Air Law, University of Ziirich; Member of the Ziirich Bar. 





618 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Lowndes & Rudolf’s Law of General Average and The York-Antwerp Rules, 
Eighth edition. Donaldson, J. F.—Ellis, C. T. London: Stevens & Sons, 
1955. Pp. xxxi, 600. 

This broadly rewritten and rearranged work—the first since the genera] 
adoption of the York-Antwerp Rules of 1950—has been eagerly awaited. The 
profession will not be disappointed. Messrs. Donaldson, Ellis, and Nelson 
have furnished us with the definitive work which will serve us as long as the 
1950 version of the York-Antwerp Rules remains in use, which is likely to be a 
very long time. The solution of the doubts and conflicts of the 1890 and 1924 
versions of the Rules, including the Makis clause hastily invented in 1929 to 
overcome the Viassopoulos ruling, has simplified many problems and enabled 
the authors to restate many debatable passages as simple records of past his- 
tory. After these matters have been so publicly beaten on the anvils of court 
arguments and decisions, it may be hoped that future judges will find less 
reason to feel that the majesty of the law as they. view it requires some new 
capsizing of the law and practice as viewed by the adjusting fraternity, the 
underwriting world, the cargo and carrier groups, who supply the money, and 
the shipmasters, mates, salvors, and others whose actions and failures to act 
create the various states of fact. 

General average is equity in one of its purest and most ancient forms; and 
the modern habit of “merging” equity with law for the convenience of court 
procedure cannot detract from the basic equity aspect of the subject. The 
average adjusters sometimes seem the outstanding modern exponents of 
equity, as was shown by the fervent words of one of their number, Mr. E. W. 
Murray, in his widely-distributed essay of 1937. The new Lowndes & Rudolf, 
like its six predecessors by Mr. Lowndes, the one by Rudolf, and the happy 
marriage of the two in 1948, breathes the spirit of equity convincingly. 

The new work is a skillful distillation of old learning, sound historical nar- 
rative of the period from the Glasgow Resolutions of 1860 to the Stockholm- 
Amsterdam meetings of 1949-1950, and well-informed and broadly-based specu- 
lation on how the 1950 Rules will work. The learning has been enriched, as for 
instance by the inclusion of the King’s Bench decision of 1285 concerning the 
obligation of contribution towards a jettison of such surviving articles as “the 
ship with all its apparatus, the ring carried on the finger of the ship’s captain, 
the sailors’ victuals, the implements used in making their meals, the jewelry, 
belt and silver cup from which the captain drinks, if he possesses any.” This 
early gem has been culled from the 55th (1936) volume of the Selden Society’s 
Publications of early English records, and will not be lost to view again by 
those who practice the art of general average. 

The American reader will turn first to Chapter 10, by Mr. Jos. P. Nelson, 
long a thoughtful leader in the brotherhood of average adjusters; and there we 
find a new distillation of the familiar and authoritative account by Mr. W. R. 
Coe, expanded to about 75 pages, thoroughly annotated to the cases and of 























as = a ee ee, ee 


pe pe ms oo 








~ av Ay “we 


SS On ~~ 








' BOOK REVIEWS 619 


outstanding excellence. Mr. Coe’s passage on page 315 will often be quoted.! 

Next, the reader will turn to page 377 and the analysis, sentence by sentence, 
of the Y-A Rules 1950. At this point the splendid work of the compositor and 
designer of the types and pages is especially pleasing; the presentation is in the 
highest tradition of the English art of making textbooks of the law. First comes 
the new “Rule of Interpretation”; then the Seven Lettered Rules, and last the 
Numbered Rules, now twenty-two. For each there is a comment on “historical 
development and practice” and the original “speculative” view of the authors 
on the “construction” which we may expect to be placed on the 1950 rule. This 
systematic treatment, expounded without dryness and with adequate example 
and quotation, is impressive. In 130 pages, the whole series is examined, some- 
times word by word. 

The passages as to Rule D and the Jason Clause will be examined with in- 
terest. Statistically a great many cases of general average sacrifice result from 
some negligent act of navigation or management of the ship; there would be 
fewer general averages if Rule D—by fiat declaration—or the Jason Clause— 
by language of agreement based on statutory and other reasonable exemp- 
tions—did not exist. One or the other of these Rules/Clauses is the legal basis 
for every general average following after a negligently caused accident creating 
a peril. Mr. Coe explains the Jason story in Chapter 10; and Messrs. Donald- 
son and Ellis deal with the Antwerp 1903-Rule D story in Chapter 12. The 
rapport between the two seems to have been somewhat lost through this 
bisection. 

A six-column comparative-historical arrangement of the six versions of the 
Rules since Glasgow 1860 is useful in the understanding of the old cases, of 
which there are many. Indeed, the bulk of general average litigation seems to 
have been prior to 1914. This is one of the few fields of the law where the 
precedents since 1920 are far outnumbered by the older cases; and a student of 
general average must have at hand a good library of English and American 
(federal) reporters since 1860. 

For the general reader it must be added that the Y-A 1950 Rules are an 
astounding example of the ability of the modern world to adopt an insurance/ 
business text voluntarily and in all languages everywhere, within a year of the 
agreement and publication of the text. No legislation, no treaty, no “executive 
agreement” underlies these Rules. They represent a smooth new restatement 


1“The whole doctrine of general average is based on the theory of the substitution of a 
lesser loss (the sacrifice) for a probable greater (accidental) loss. In the case of the substituted 
expenses the lesser loss equally takes the place of a larger loss which would have been general 
average, if incurred. 

“On the principles of equity, which the courts have ever recognized as underlying the doc- 
trine of general average, the substituted expenses in such circumstances should be general 
average. If it alsosaves expenditures other than those which would be general average, it should 
necessarily be apportioned on the basis of the expenditure saved.” 
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of a principle of equity in business that began with the Rhodians when Greece 
was young. 

General average is ordinarily applied to water-borne transportation. Under- 
writers have been curiously shy about applying it to air transport, although 
there are occasional situations in which the facts cry out for this equitable 
treatment. With the increase of cargo planes, it would seem sure that there 
will eventually be cases where modern judges will be asked to decide, as in 
1285, whether the aircraft commander’s “ring, his silver cup,” his precious 
radar and navigation instruments, shall or shall not contribute when more 
mundane goods are pushed overboard to lighten the ship and prevent the loss 
of everything. 

An instance of general average equity to solve a land-transport problem has 
come out of the Port of Hamburg since the late war. It seems that a train of 
highway wagons, pulled by a tractor, was in danger of capture by an advancing 
Russian force. The tractor could not pull all the wagons with sufficient speed 
and hill-climbing power; the driver therefore left two behind and escaped with 
the rest. Being sued by the owner of the goods in the wagons thus abandoned 
and sacrificed, he explained the circumstances, and the Hamburg Court, using 
maritime precedents, declared a general average as between the goods in the 
wagons saved and those sacrificed. 

It is occasionally suggested that general average has become an outworn 
device, and can be replaced by universal all-risks insurance. The proponents of 
the reform are not usually in the business of risking their own capital as under- 
writers. Mr. Rudolf’s classic essay on the “Suggested Abolition of General 
Average” is reproduced in Appendix 5 of the new eighth edition; it seems to be 
the most satisfactory riposte to the critics. The Y-A Rules of 1950 have given 
the subject a new and more placid setting; the new book expounds them con- 
vincingly. Perhaps the coming years will see the application of general average 
equitable principles to air cargos, and if highway wagon-trains become more 
common when the flood of gasoline subsides, there may be general averages on 
the highways as well. A sound equitable principle seems hard to beat. 

ARNOLD W. KNAUTH* 


* Associate Professor of Law, New York University; Member of the New York Bar. 


VERPLAETSE, J. G. Derecho Internacional Privado. Madrid: Ediciones Atlas, 

1954. Pp. ix, 743. 

The author, doctor of laws of the University of Ghent, Belgium, and S. J. D. 
of Harvard, is no new-comer in the field of private international law. In 1938, 
he brought out in Paris his valuable comparative study, “La fraude a la loi en 
droit international privé,” a French version of his Harvard doctoral thesis, 


and he has contributed to Flemish, German, and other law reviews. 
The book under review is a manual of Spanish private international law, 
with comparative law references. According to the preface, the volume is in 
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the first place designed to assist Spanish students in their preparation for the 
law examinations. Disclaiming any desire to present original conflicts theories, 
the author states that his aim was a presentation of the available pertinent 
materials in a helpful way. 

The work has three parts: bases, techniques, and practice of private inter- 
national law. In an appendix are the statutory provisions on conflict of laws in 
Spanish codes and statutes, the draft of a new nationality law (since superseded 
by the Law of July 15, 1954), and the conflicts law of 1914 for the Spanish Zone 
of the Protectorate of Morocco. Each chapter of the main parts opens with a 
general discussion of the topic under review, followed by a statement of the 
Spanish law on the subject. A bibliographical note closes the chapter. 

The material is well arranged and the wide variety of sources used and re- 
ferred to in the general discussions gives the presentation an international 
flavor. The references to foreign materials in addition to the domestic, should 
be found useful, provided that the materials referred to can be found in Spanish 
libraries. In the treatment of the Spanish conflicts law, interprovincial and 
international, primary attention is given by the author to the decisions of the 
Spanish Supreme Court. Numerous excerpts from such decisions are furnished 
and a list of cases, under the name of the parties—a rare feature in Spanish 
textbooks—is included. There are ample references to the established Spanish 
treatises on private international law for each topic discussed. 

Not all the information given on conflicts rules in the United States is beyond 
reproach. On occasion the author seems to have relied on materials which may 
have been pertinent in 1938 but are now out of date. In fact, his bibliography is 
defective in that the prewar editions of Goodrich and of Stumberg are listed, 
instead of the current ones (Goodrich: 1949; Stumberg: 1951). 

A manual on Spanish private international law need not go into the intricacies 
of the American interstate conflicts rules respecting divorce. If it does, the 
presentation should be understandable and reliable. On page 397, note 21, the 
author asserts that the second Williams case! confirms the doctrine of Haddock 
v. Haddock.? There is no basis for such view.' 

In Spain, reciprocity is a requirement for enforcement of foreign judgments. 
On page 253, the author suggests that, in view of Hilton v. Guyot,‘ reciprocity 
is a requirement for recognition of foreign judgments in the United States. 
This is not the case. Hilton v. Guyot did not bind the courts of the individual 
States, and in most States the courts have not followed Hilton v. Guyot. In 
this respect the widely known New York decision in Johnston v. Compagnie 
Générale Transatlantique® might have been cited. But, in addition, since Erie 


(1) Williams v. North Carolina, 325 U. S. 226 (1945). 

(2) Haddock v. Haddock, 201 U. S. 562 (1906). 

(3) See Goodrich, Handbook of the Conflict of Laws (3rd ed. 1949) 406 e¢ seg. 

(4) 159 U. S. 113 (1895). 

(5) 242 N. Y. 381, 152 N. E. 121 (1926), 54 Journal du Droit International (1927) 196. 
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R. Co. v. Tompkins,® overruling Swift v. Tyson,’ Hilton v. Guyot has lost most 
if not all effect as a precedent even in the federal courts, because the federal] 
courts now have to apply the conflicts rules of the state in which they sit. In 
view of the practical importance of the question because of the reciprocity 
requirement under Spanish law, reference to the abundant literature on the 
subject, in English* and in other languages,® would have been desirable. 

In one of the closing chapters the author deals incidentally with capitulatory 
rights. On page 676 he says that, since 1937, the United States is the only 
country with extraterritorial rights in the French Zone of Morocco. To avoid 
misunderstanding, it might have been well to add that the extraterritorial 
rights of the United States exist also in the Spanish Zone of Morocco! where 
they are not subject to the limitations resulting for the French Zone from the 
1952 decision of the World Court to which reference is made by the author. 

The work under review is a useful manual although the author seems to 
have endeavored to convey more information than could be made without the 
risk of committing errors. 

KURT H. NADELMANN* 


(6) 304 U. S. 64 (1938). For a discussion in French, see 2 A. & S. Tunc, Le systéme con- 
stitutionnel des Etats-Unis d’Amérique (1954) 411. 

(7) 16 Pet. 1 (U. S. 1842). 

(8) See, notably, Reese, “The Status in this Country of Judgments Rendered Abroad,” 
50 Columbia Law Review (1950) 783. Cf. Nadelmann, “Reprisals against American Judg- 
ments?,” 65 Harv. L. Rev. (1952) 1184, 10 Revista de Derecho Procesal (Spain 1954) 573. 

(9) E.g., Perret, La reconnaissance et l’exécution des jugements é¢trangers aux Ftats- 
Unis (Lausanne 1951); Castel, “Le principe de la réciprocité et l’exécution des jugements 
francais aux Etats-Unis,” 42 Revue Critique de Droit International Privé (1953) 317. More 
recently, Lenhoff, “Die Anerkennung und Vollstreckung auslimdischer Urteile in den U.S.A., 
“19 Rabel’s Zeitschrift (1954) 201; Nadelmann, “Los Estados Unidos de America y 
los Acuerdos sobre ejecucion reciproca de sentencias extranjeras,” 4 Revista de la Facultad 
de Derecho de Mexico (1954) 47 (trans. from 1 Nederlands Tijdschrift voor Internationaal 
Recht (1954) 156). 

(10) Cf. Nadelmann, “American Consular Jurisdiction in Morocco,” 49 Am. J. Int’! L. 
—— (1955). 

* Board of Editors. 


Annuaire de Association Internationale pour la Protection de la Propriété In- 
dustrielle—1952. Paris: Librairie Classique Eugéne Belin, 1954. Pp. lxi, 572. 
WIsE, J. K. Patent Law in the Research Laboratory. New York: Reinhold Pub- 

lishing Corp., 1955. Pp. 145. 

KavurmMann, M. Das Wichtigste tiber Patente, Muster, Modelle und Marken. 

Kilchberg-Ziirich: (Publisher not indicated) 1952. Pp. 34. 

1. The twenty-fifth Congress of the International Association for the Pro- 
tection of Industrial Property was held in 1952 in Vienna, in the same city 
where the first formal international expression of the need for protection of 
industrial property was given in 1873 at another congress, the deliberations of 
which led ultimately to the international conventions and foundation of the 




















‘BOOK REVIEWS 623 


Association. The Association has now been engaged for fifty-five years in the 
task of arousing interest in the problem of protecting industrial property, 
through study and comparison of existing laws in order to provide for improve- 
ments and unification, and the promotion of conventions, congresses, and dis- 
cussions on international level. The 1952 Yearbook of the Association opens 
with the text of its by-laws, the first article of which establishes the aforemen- 
tioned aims. This is followed by regulations and other organizational and pro- 
cedural material, description of the ceremonial and working sessions and texts 
of the reports submitted, covering both the Congress of Vienna of 1952 and the 
meeting of the executive committee at Locarno in 1953. Of particular interest 
to the jurist are the reports submitted by the various national groups on the 
ten questions placed on the agenda of the Congress, and the related discussions 
and resolutions. 

The first question deals with the effect of disclosing an invention before the 
application for patent. The provision of the United States patent law granting 
the inventor a reasonable time lag or even experimental public use before 
application, is unknown in many other systems. Proposals by other national 
groups were aimed at prohibiting predisclosure altogether and forcing the 
inventor to file the application promptly. The final resolution was in favor of 
expressing the principle that malicious predisclosure by a third party should 
not prejudice the validity of a patent, but predisclosure by the inventor himself 
should prejudice validity. 

The second question, dealing with the patentability of chemical inventions, 
was raised at the recommendation of the United States group, proposing that 
the international convention, which is silent on this subject, be amended by 
including an explicit provision for the patentability of chemical inventions. 
The divergence between the laws of the participating countries, ranging from 
no restrictions to absolute prohibitions and providing for different approaches 
for subdividing the chemical field, did not permit any constructive suggestion 
for unification. Compulsory licensing, frowned upon in the United States, is 
accepted in many countries. Thus, while the original proposal of the United 
States group would have left it in the discretion of each country to prescribe 
compulsory licensing for medicinal or alimentary uses, the proposal of the 
Netherlands group, ultimately adopted as a basis for further study, provides 
for compulsory licensing of a chemical product to the inventor of a new process 
or new application of such product. 

The third question dealing with uniform patent applications also ran into 
the obstacle of divergence between national systems and had to be referred for 
further study to future meetings. The fourth question, dealing with the special 
extension of the duration of a patent, was introduced by the British group, 
supported mainly with the argument that before the expiration of the patent 
the inventor may not know whether he received appropriate benefits from it 
and he may have to rely on an additional term for more returns. Although 
many nations have special emergency provisions for extending patent terms, 








624 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


such as the now expired United States law for members of the armed forces, 
the proposal was not very popular and was dropped from the agenda. 

The fifth question deals with the transformation of a patent of addition into a 
principal patent when the original patent expires or is cancelled. In the United 
States, the continuation-in-part treatment (corresponding to the foreign patent 
of addition) results in a patent with a term and existence independent from its 
parent case. In many countries, however, the existence of the patent of addition 
depends on the existence of a basic patent, and the proposed change would be 
required in order to safeguard the existence of the patent of addition. 

The sixth question, dealing with the establishment of an internationally 
central file of patents of all participating countries, was recognized as offering 
a desirable innovation, but had to be shelved for the time being as too compli- 
cated without additional study. The seventh question related to the protection 
of new plants, on which subject the international convention and the laws of 
many nations are silent. While the United States law offers patent protection 
for asexually produced new plants, most proposals were in favor of protection 
irrespective of the means by which a new plant is produced. 

The eighth question dealt with the problem of offering protection to trade- 
marks in other fields than the one in which a trademark was originally regis- 
tered. Favorable consideration of such an extension of protection was expressed 
with respect to trademarks which acquired world-wide reputation. The ninth 
question dealt with proposals to restrict the reasons for which trademark regis- 
tration may be refused and involved the issue that a trademark may be 
registered in another state only to the extent of compliance with requirements 
in the originating state. The tenth question concerned the international registry 
of trademarks. The United States is among those nations which do not adhere 
to the underlying arrangement, and the United States group expressed strong 
opposition in view of the conflict which international registry would cause with 
the pre-examination and actual utilization requirement of the United States 
system. General interest was nevertheless expressed by most participants in 
some project to establish international research facilities. 

In addition to the reports on the ten basic questions, the Belgian group 
submitted a special report summarizing significant events affecting industrial 
property in Belgium, such as a recent trend by Belgian courts to crack down 
on abuses of legal proceedings, by penalizing for attempted intimidation the 
party who initiates and then prematurely abandons litigation in patent in- 
fringement cases. 

The Yearbook reveals dramatically the instruments of progress and the 
degrees of success through which the Association is achieving its aims. It is not 
light reading material, but should prove of utmost interest to those who analyze 
the interdependence between international trade, international protection of 
industrial property, and the forces which are engaged in ironing out conflicts 
between divergent laws and procedures. 

2. Small guidebooks written for the non-legalminded inventor frequently 
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leave the unjustified impression that they contain all the information necessary 
for the protection of an invention without further legal advice. It is refreshing, 
therefore, to read in the preface to Patent Law in the Research Laboratory an 
explicit warning that it is intended only to give to the inventor practical insight 
into the workings of the patent system and to enable him to work more ef- 
fectively with his patent counsel. Each of the ten chapters is devoted to an 
important question which necessarily arises in the mind of the inventor and is 
introduced by a clearcut presentation of the issue. E.g., Chapter Four on “What 
Rights Does a Patent Confer?” opens with the most significant—and by the 
layman frequently misunderstood—tenet that the grant of patent does not 
confer a right to use the patent, but only a right to exclude others from its use. 
The quotations from statutes and court decisions are perhaps too extensive 
for easy comprehension by the layman, but may contribute to his understanding 
of the underlying spirit. 

3. The pamphlet by a Swiss engineer and patent attorney summarizes the 
questions most frequently asked by his clients. It provides concise answers 
and contains also a highly concentrated review of international aspects of patent 
and related problems. The author’s suggestion on p. 23 that inventors in coun- 
tries, like Switzerland, where examination for novelty by the patent office is 
unknown, seek additional protection by registration in countries where pro- 
cedure is based on such examination, should fill the United States Patent System 
with well deserved pride. 

NICHOLAS A. VONNEUMAN* 





* Member of District of Columbia Bar, Registered Patent Attorney. 


The Teaching of the Social Sciences in the United States. Preface by Henry W. 
Ehrmann. Paris: Unesco, 1954. Pp. 150. 

EISENMANN, C. The University Teaching of Social Sciences: Law. Les sciences 
sociales dans l’enseignement supérieur: droit. Introduction by John N. Hazard. 
Paris: Unesco, 1954. Pp. 133. 

MANNING, C. A. W. The University Teaching of Social Sciences: International 
Relations. Les sciences sociales dans Venseignement supérieur: relations inter- 
nationales. Paris: Unesco, 1954. Pp. 100. 

These concise volumes should be of value to any person interested in the 
improvement of legal education. They are products of international co-opera- 
tion, within the framework of Unesco, looking to wider knowledge and 
comparison of legal education as practiced in some major countries. As stated 
by Professor Hazard in his introduction to Professor Eisenmann’s book, “law 
teachers have become increasingly critical of legal education, both as to its 
aims and as to its methods.” Since the dissatisfaction with existing instruction 
has been nearly universal, being shared by teachers in all fields of social science, 
Unesco decided in 1950, to undertake a general survey of the teaching of the 
social sciences, with the idea that knowledge of experiences in other related 
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disciplines or in various countries, should lead to mutual inspiration and im- 
provement. It was recognized that the survey could not be world-wide. It was 
limited to eight countries, viz.: Belgium, Egypt, France, India, Mexico, Sweden, 
the United Kingdom, and the United States of America. In each country, one 
or more teachers were assigned to report on the teaching of each social science: 
law, international relations, political science, economics, sociology, social 
psychology, and social anthropology. As far as law was concerned, the Inter- 
national Committee of Comparative Law, in charge of the project, decided to 
extend the survey to Lebanon and Yugoslavia. 

The national reports thus prepared were the basis of various useful con- 
ferences sponsored by Unesco. Such was the 1952 Cambridge Conference of 
Teachers of Law. Moreover, the same reports have been utilized in the writing 
of general reports or general studies. These are of two kinds: some deal with all 
social sciences within a certain country; others with a certain social science 
within the various countries surveyed. 

The first of the books here reviewed is of the first type: it deals with instruc- 
tion in all the social sciences in the United States. A first chapter, written by 
Professor Henry W. Ehrmann, relates to American higher education and to 
the place therein of the social sciences. It describes the structure of higher 
education, the degree requirements and the methods of teaching, staff condi- 
tions, and the financial problems of the universities, the importance and the 
conceptions of the teaching of social sciences, and the sources of assistance 
which are available for graduate and postgraduate work in the social sciences 
in general, 

The following chapters are devoted to Economics (Professor Horace Taylor), 
Political Science (Professor Marshall E. Dimock), International Relations 
(Professor Edgar S. Furniss), Sociology (Professor Bernard N. Meltzer, as- 
sisted by Dr. Jerome G. Manis), Anthropology (Mrs. Erminie W. Voegelin), 
Social Psychology (Dr. Wilbert S. Ray), Legal Education (Professors John N. 
Hazard and Albert A. Ehrenzweig). 

This book will certainly be of interest in the United States and abroad. 
Law teachers in other countries, of course, will be extremely pleased to find 
on the teaching of law in the United States a condensation of the general report 
written by such scholars as Professor Hazard and Professor Ehrenzweig. They 
will be interested, moreover, in the chapters dealing with the teaching of eco- 
nomics, political science and international relations, and even sociology and 
social psychology; some of these matters are already a part of the legal program 
in many countries and some integration of the others in the program may be 
considered. 

As for the American law teachers, they will certainly be equally interested 
in the book. Although they are acquainted with the broad lines of instruction 
in the social sciences in the United States, they may still benefit from a more 
precise description of the teaching of the particular social disciplines. They 
will agree that discussion of the merits and drawbacks of the case method may 
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be valuable to teachers outside the law field. Would not similar experiences in 
other fields also be profitable? 

If a regret may be expressed, it is that certain developments are so concisely 
treated. An important and valuable work has been achieved. While the Unesco 
publication gives the cream, some readers will regret not to be able to drink the 
plain milk. 


Professor Eisenmann’s book is of the second type, treating of instruction in 
law in the countries covered by the Unesco survey. The author, professor in the 
Law School of the University of Paris, was invited, with Professor Hazard, to 
replace the late Professor Niboyet as general reporter. 

The book is not, however, a mere reproduction of the general report. The 
second part, it is true, is chiefly descriptive in nature—which does not at all 
decrease its value and its interest—and contains all the information gathered 
from the national reports on the types of institutions for advanced legal train- 
ing, the teaching staff, conditions for admission to faculties or law schools, social 
functions of the law schools, legal curricula, teaching methods, study discipline 
and examinations. The first part, on the other hand, which contains Professor 
Eisenmann’s reflections on the aims and nature of the teaching of law, is much 
more personal. Two types of teaching are contrasted: the teaching of law for 
purely practical ends and the scientific or “philosophical” teaching of law. 
Both are studied from the viewpoint of their value and shortcomings, and 
chiefly with respect to the intricate problems which they raise. 

This mere description of the history and the content of the work should be 
sufficient to show, as stated above, that it should be read and studied by every 
person interested in legal education. Some developments may appear a trifle 
sketchy; nevertheless, a huge amount of information is presented, with the 
valuable lessons that Professor Eisenmann derives therefrom. Appendices 
make available the conclusions of the Cambridge Symposium on the teaching 
of law and the project of reform of law teaching in France, which has been the 
basis of the reform of March 27, 1954. Publication in English and in French 
should give the work the circulation that it deserves. 


In the third of the works listed above, the interesting general report of Pro- 
fessor C. A. W. Manning, Montague Burton Professor of International Rela- 
tions at the London School of Economics and Political Science, based on eight 
reports on the teaching of international relations in Egypt, France, India, 
Mexico, Sweden, the United Kingdom, the United States, and Yugoslavia, and 
a general discussion sponsored by Unesco, is reproduced. 

The subject matter of the survey and of the report is a difficult one. There 
are relatively few institutions specifically devoted to instruction in international 
relations and few professors specializing in “international relations” (the 
author of the general report being one of the most notable exceptions). This 
finding leads to another problem: what is and what should be the content of 
courses on “international relations’—history, geography, diplomacy, inter- 
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national law, social psychology, international organizations? All these are 
matters of great interest to the student of the field; is, then, a professor sup- 
posed to be able to teach all of them? Is the student supposed to go from one 
department of the university to the other to receive the necessary formation? 
Would it not be more advisable, as has been done in some places, to establish 
centers which borrow at least part of their instructional staff from the more 
traditional departments of the university in order to give the student more 
complete formation? But, if this solution is accepted, are such professors suffi- 
ciently prepared to approach their normal discipline from the point of view of 
international relations? 

Those are some of the problems explored in Professor Manning’s report. 
The report, after a general survey of the problem, successively considers the 
arrangements under which instruction takes place, the teaching process, inter- 
national relations taken as an inter-disciplinary field and as a distinct discipline, 
the outlook for new developments, and the training, recruitment, and condi- 
tions of service of the teaching staff. 

In considering these points, Professor Manning’s main concern seems to 
have been to enhance the information and the ideas set forth by the various 
national reporters. He has done this with great success and in a very inter- 
esting and lively way. However, he has not limited himself to this presentation, 
original as it may be. In the last chapter, which is fortunately the most ex- 
tensive, he sets forth the personal reflections which he derived from the study. 

This interesting book represents a contribution to the advancement of the 
teaching of international relations which certainly would never have been 
achieved without international co-operation. 

ANDRE TUNC* 


* Professor of Law, University of Grenoble. 


Studies in Federalism. Directed and edited by Robert R. Bowie and Carl J. 

Friedrich. Boston: Little, Brown & Co., 1954. Pp. xiii, 887. 

The present book gives an excellent comparative survey of federal practice 
in five federal states, Australia, Canada, Germany, Switzerland, and the United 
States. It contains sixteen studies on various aspects of federalism—the federal 
legislature, the federal executive, the federal judiciary, defense, foreign affairs, 
commerce, public finance, personal rights, etc. Each study is divided into a 
general analytical part and in most cases includes five appendices which describe 
the practice in each of the existing federations. 

Studies in Federalism was prepared in the summer and fall of 1952 at the 
request of the Comité pour la Constitution Européenne of the Mouvement 
Européen for use in formulating a federal constitution for the six Schuman Plan 
countries. The study project was sponsored by the Graduate School of Public 
Administration and the Law School of Harvard University and supported 
by the Ford Foundation. Professors Bowie and Friedrich acted as Directors 
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of Research. Most of the general analytical parts of the studies were written 
by them and by their associates, Ayers Brinser, H. van Buren Cleveland, Paul 
A. Freund, Robert G. McCloskey, Edward McWhinney, Louis B. Sohn, and 
Arthur E. Sutherland. The appendices on the several countries are the work 
of a further group of twenty-eight research assistants. 

One may congratulate the editors and the publisher for having published 
these studies which meet a real need. Only few comparative works on federal 
government have thus far been written, and none has been as comprehensive 
as the present one. Studies in Federalism is essentially a record or documenta- 
tion, showing how federal systems have worked in different countries. The 
presentation does not argue for or against particular solutions; yet it leads to 
many conclusions respecting the practicability of federal institutions and the 
social and political environment which they presuppose. Mr. P.-H. Spaak, the 
President of the European Mouvement, has called these studies “a tool of 
incontrovertible utility.” This statement is true not only for drafters of a 
constitution but also for all students of federal government. Obviously, only a 
well-conducted co-operative enterprise could bring about a book which treats 
in such an extensive way all the relevant questions of federal government. 

Professor Friedrich points out in the preface that the present studies show 
the inevitable defects of work done under great pressure. Such defects appear 
mainly in the appendices which deal with the several countries individually. 
Though most of these are useful summaries of the situation in those countries, 
others are too incomplete. Experts in the practice of the single countries may 
also note some incorrect statements of minor importance. All this, however, 
does not affect the great value of the book as a record and analysis of federal 
practice. It is supplemented by the texts of the Draft Resolutions of the Study 
Committee for the European Constitution (1952) and the Draft Treaty Em- 
bodying the Statute of the European Community (1953). The latter, moreover, 
is analyzed and criticized by Prof. Friedrich in the introduction. The volume 
also includes a useful, though only selective, bibliography. 

DIETRICH SCHINDLER* 





* Dr. iur., University of Ziirich. 


KELsENn, H. The Communist Theory of Law. No. 12 of Praeger Publications in 
Russian History and World Communism. New York: Frederick Praeger, 
Inc., 1955. Pp. viii, 203. 

The chief virtue of Kelsen’s critical analysis of communist legal theory is 
his pinpointing of the underlying dialectical fallacies. One of these is the ambig- 
uity of the concept of ideology and the corresponding “double bottom of reality” 
in the doctrine of Marx. Such reality, “like the tophat of a magician, has a 
double bottom, out of which anything you want can be produced by magic”’ 
(p. 20). 

Kelsen discovers the source of this fallacy in some statements of Marx dis- 
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playing the dualism of “apparent” and “real” reality, and the equivalence of 
the latter with “norm.” If this accounts for a dual reality, the ambiguity of the 
term ideology stems from the fact that Marx could not possibly qualify his own 
doctrine as an illusory ideology, and his own social consciousness as determined 
by his own bourgeois social existence. Accordingly, he was forced to admit 
also another ideology, free from the derogatory connotation of the term, 
Ambiguity of ideology and reality is, of course, an inexhaustible source of 
fallacies in the legal field. 

This accounts for some rather drastic changes in communist doctrine. Thus, 
Kelsen discovers the first attempt to modify the doctrine of the “withering 
away” of the state with Lenin in 1919. Though this was no more than a hint, 
it led to the most important change in the doctrine with Stalin, who concluded 
that state and law will be preserved in communism, even in absence of exploita- 
tion, as long as capitalist encirclement lasts. This thesis restored to favor the 
normative interpretation of law with Vyshinsky. © 

Soviet legal theory proper begins with Stuchka in 1921, whom Kelsen criti- 
cizes for his identification of law, along the lines of the sociological school of 
jurisprudence, with “specifically social relationships,” as distinguished from 
norms. We come to a highlight of the book when Kelsen tries to dispel 
Stuchka’s misunderstanding “that the definition of law as a normative order is 
incompatible with an economic or materialistic interpretation of society.” 
What follows is most informative of Kelsen’s own ideas about legal method, 
and, it is believed, goes a step beyond his “pure theory of law.” For in dispelling 
Stuchka’s misunderstanding, he now goes so far as to admit that “the concept 
of norm is not in itself an illusive ideology and may be applied in a perfectly 
‘scientific’ description of the law, even if the term ‘law’ has the connotation of 
‘justice’. For, then, to present law as norm is an illusive ideology only if the law 
is in truth not just; if the law is just—and the answer to this question depends 
on the definition of justice—it is correctly presented as something that ought 
to be” (p. 66). 

Kelsen convincingly shows that communist jurists believe that there will be 
justice and truth in the communist society of the future, which by definition 
cannot be class-truth and class-justice. Thus they are driven by the logic of 
their own argument to embrace “classless” truth and justice, the same as other 
jurists do. And this involves adoption of the normative interpretation, since 
“the idea of truth as well as the idea of justice implies the concept of norm” 
(67). In these methodological statements, Kelsen paves the way towards a 
scientific legal policy, it is believed, rather than to a contradiction of his own 
“pure theory,” which “does not consider the vindication, legalisation, justifica- 
tion of any social phenomenon described by it as its legitimate function,” be- 
cause “‘it recognizes the postulate of an objective science, and that means of a 
science independent of political value judgments” (75). 

What such “normative interpretation” means to Kelsen is best seen from his 
criticism of Pashukanis, who abandons it completely, and of Vyshinsky, who 
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combines it with an interpretation of law as fact. Because Pashukanis “de- 
scribes the legal relationship of ownership without recurring to the legal norms 
constituting this relationship,” he “must inevitably fall” into a contradiction, 
namely, into speaking of ownership in an “organic and extra-juridic sense” 
(93). Vyshinsky, on the other hand, understands by law both norms and actual 
customs, regularities of community life or, in more general terms, both norms 
and facts. But Kelsen objects that “such a view implies the attempt to combine 
two interpretations which exclude each other, and thus results in a contradic- 
tion in terms”’ (129). 

However, this criticism is, it is believed, far from being convincing. It is 
far from being evident that either ‘“‘extra-juridical ownership,” or the concept 
of law as combination of norm and fact, is a contradiction in terms. On the 
first, it suffices to mention that the hand of a man is his own without being his 
property in the legal sense, and this also is true even of his wife and children. 
Kelsen himself, when he says that “‘the existing law is more in the interest of 
one class than in the interest of the other” (73), must mean the class’s own 
interest without meaning that it is /egally its own. How far, or whether, such 
prejuridical ownership crystallizes into legal ownership—or some other kind of 
legal protection for hand, wife, children, and other interests—is a question of 
legal policy, not logical analysis. On the second, however, the very claim made 
by Kelsen, that legal reality, characterized as the “specific meaning of acts of 
human behavior which take place in time and space” (15), can be delimited 
and defined with reference to norms, and that “norms” and “actual regularities” 
are interchangeable terms, with no sufficient reason left for distinguishing 
statutes, as norms, from customs, as facts (129), seems to exclude a “contra- 
diction in terms.” 

The point is vital for Kelsen’s methodology and has been much discussed. 
This book offers further ideas for a solution by scrutinizing the mutual relation 
of law, reality, and ideology. Thus Kelsen discovers that law cannot be ideology 
though legal theory can, because only thinking may be likened to a mirror 
reflecting reality, whereas law is “willing.” In the terms of the same analogy, 
therefore, law is reflected by reality as a mirror showing the actual observance of 
norms, rather than reality being reflected by law. This is one of the most 
powerful arguments against materialism. But it disposes also of the basic device 
of featuring reality as the content of law as contrasted with its form. It is a 
basic docrine of Kelsen that the Is and the Ought may have the same content. 
This may be so, indeed, if norm has logical meaning only, without any “moral 
connotation,” because only then does it mean pure logical form. The contrary 
is true, however, if law is “willing,” not thinking. For, then, it is hardly mere 
form, but itself content, with a “moral connotation,” no mere “schema of 
interpretation” of reality. It is content, and the reality to which it refers is 
simply a conflicting content, to be changed by law. Thus we seem to land in 
an impasse, quite similar to that for which Vyshinsky is criticized. However, 
Kelsen offers also the saving idea when he criticizes Marx and Engels that “‘it 
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is absurd to interpret antagonistic forces or conflicting interests in society as 
logical contradictions” (49). Logical contradiction cannot be projected, then, 
into fields extraneous to thinking, such as either reality or “willing,” nor into 
any combination of them. This would save, if not Vyshinsky’s “dilettantic” 
definition, at least law defined as combination of fact and norm, which may 
escape their methodological confusion by avoiding inference from one to the 
other. 

We come to the last point in Kelsen’s argument. In the theory criticized by 
him, there is not only the tendency to reduce law to fact, but also that of en- 
visioning a future society without law. To the first, Kelsen’s answer was, as 
we have seen, that law cannot be distinguished from other social facts without 
recourse to legal norms. This is no very good answer, since the definition of 
law is not made easier by considering it as norm. It is not easier to distinguish 
law from other norms than from other facts. On the second, both Marxists and 
Kelsen define law as “coercive order”; but while the former propose to abolish 
it, ultimately transforming it into an order of habit, technical rules, and free 
co-operation, Kelsen, discussing Lenin, raises the question “whether such a 
social order can be maintained without coercion” (56) and, discussing Pashuk- 
anis, answers definitely: “no human society is possible without coercion exer- 
cised by one man against the other” (105). 

This very answer makes it, of course, rather problematical whether law may 
be defined by coercion. One aspect of the dispute has little to do with com- 
munism; it concerns the general problem whether custom or statute is the arche- 
type of law or, in other words, whether law is a way of life like custom, ulti- 
mately voluntarily observed, or rather something imposed and enforced against 
our will? Another aspect is whether the attempt to widen the concept of law 
so that even “the social order of a classless society, that is, of primitive society 
or a future society of perfect communism, can be conceived of as law” (73) is 
an advance in legal thought? Is it really a postulate of scientific objectivity, 
understood as independence of subjective value judgments, “to conceive a 
socialist and even a communist social order under the same concept as a capi- 
talist social order” or, in other words, to have a concept of law “applicable to 
the most irreconcilable species of law” (73)? 

It is more and more recognized that law cannot be defined and delimited by 
coercion. In part, this is so because coercion is found everywhere in society. 
Moreover, law, as everyone knows, has an “unwritten” as well as a “written” 
element. The former, whether called custom, or habitual observation, “‘under- 
lying legal institutions,” or “law ways” in the sense of ways of life (living law), 
neither brooks nor needs coercion. Its “written” element, however, amenable 
to coercive sanction, looks like a mere epiphenomenon, a ripple on the vast 
surface of a sea of habitual, voluntary observance, and manifestly at its mercy. 
This growing realization of the relationship between the written and unwritten 
elements of ail law has led to a modification of the traditional imperative theory 
of law. Kelsen himself escapes the regressus in infinitum, disclosed with clarity 
by Petrazhitsky but already implicit in the ancient question Quis custodiel 
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ipsos custodes?, only by changing the definition of law from an order relying 
on coercion into an order prescribing coercion. This inverted coercion theory, 
best characterized as law monopolizing coercion, is not irreconcilable with the 
classical view, importing a supreme value of our civilization, namely, that law 
in effect diminishes the total amount of social coercion and, hereby, augments 
freedom. 

From this vantage point, the attempt to extend the concept of law to the 
utopian future “perfect communism,” where no coercive sanctions would apply 
because of universal habitual observance of “technical rules,”’ seems justified. 
Indeed, law could not “wither away” even here, for the very freedom of this 
anarchical order, if such a thing were possible, would be upheld by law, although 
not as coercion, but as the master plan channeling the allround satisfactory co- 
operation. But the attempt to include in the concept of law the “dictatorship 
of the proletariat,” or any other dictatorship amounting to tyranny, is hardly 
justified without serious qualifications. It may be a natural tendency with 
jurists to extend law wherever order may be found, comprising perhaps the order 
underlying some alternations of order and disorder (revolution). But it is 
neither “free,” nor “‘objective,”’ science to confound law with tyranny. 

The problem of qualification may become practical in case of gradual relaxa- 
tion, or liquidation, of dictatorial power. In principle, soviet or people’s demo- 
cratic “law” can be understood as law to the extent to which they preserve 
some semblance of the inherited, customary “living law” of the people, or 
introduce new institutions which, in the course of time, have “taken root,” 
have come to stay because found satisfactory, and therefore, not by sheer force, 
represent the habitual way of life which the people would uphold, even after 
liberation, in unfettered elections. But the police state, party dicatorship with 
bloody purges reaching to the “summit,” organization of production and labor 
which thwarts the former by denying decent standards of living for the latter, 
the system of shameful servilism that corrupts the judiciary, the legislative, 
and executive branches, science, culture, and education and, by all this, dis- 
turbs rather than restores order, does not deserve the name of law. 

The last chapter of the book deals with the soviet theory of international law. 
As a whole, the book is the best available refutation of the communist theory 
of law. By confronting it with his own position, Kelsen considerably clarifies 
and even further develops the latter. In the question of “free” and “objec- 
tive” science, Kelsen vindicates a supreme value of our civilization, yet recog- 
nizes as law a system that nips such science in the bud. On both accounts his 
book will be called ideological by Marxists. But Kelsen eliminates the ideologi- 
cal flavor of vindicating some values of civilization, such as “free’’ or “objective” 
science, without vindicating others instrumental to the former, by including in 
existing law, as a norm, the connotation of “justice.” 

BARNA HORVATH* 


* Visiting Professor of Law, The Graduate Faculty of Political and Social Science, The 
New School for Social Research. 
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Natural Law and Natural Rights. Edited with an introduction by Arthur L. 
Harding. Dallas: Southern Methodist University Press, 1955. Pp. ix, 99. 
This is the second volume in the Southern Methodist University Studies in 

Jurisprudence. Its stated design is to restudy the concept of natural law with 

particular reference to its utility in solving pressing and complex problems of 

the present day. The volume opens with an essay on “Human Rights and Obliga- 
tions in Classical Protestantism,” by Albert C. Outler, Professor of Theology 
at Southern Methodist University, and a further essay “John Locke and Natu- 
ral Right,” by Thomas Scott-Craig, Professor of Philosophy at Dartmouth 

College. There are two contributions by lawyers, “A Pragmatist looks at 

Natural Law and Natural Rights,” by Edwin W. Patterson of Columbia, and 

“A Reviving Natural Law,” by Arthur L. Harding of Southern Methodist 

University. 

Professor Patterson opens by pointing to the ambiguity of the term natural 
law, and he proceeds to identify three distinct meanings which have been 
assigned to it over the years. The first,—what Patterson calls a concept of 
physical order—the belief, going back to Plato, that there are a set of principles 
of human conduct which have the same kind of immutable and invariant truth 
or rightness that is inherent in the physical order of the universe, he regards 
as having been disposed of by the rise of experimental physical science. 

The second, the concept, according to St. Thomas Aquinas, of natural law 
as a set of principles immanent in divine reason, Patterson regards as equally 
invalid: he contends that the principles of natural law are too vague and general 
to guide the making and practical administration of law; further, even if natural 
law is made concrete in terms of secondary principles governing such matters 
as birth control, divorce, censorship of literature, this is bound to prove unsatis- 
factory in a pluralistic religious society like the United States; finally, Patterson 
finds an objection of political democracy in that recognition of the binding force 
of natural law would effectively transfer policy-making in the community 
from the legislature to a sectarian authority. 

Professor Patterson looks more favorably on John Locke’s theory of natural 
right, in spite of what he regards as its romantic and fictional framework: the 
“Natural Rights” theory, he believes, provided a convenient ideology for the 
preservation of such important rights as freedom of speech, freedom of religion, 
and procedural due process of law. On the other hand, as a pragmatist, Pro- 
fessor Patterson prefers to follow Roscoe Pound and to explain these as indi- 
vidual and social interests which arise or exist normally in the American culture 
and are turned into legal rights by being legally protected. He looks on theories 
of natural law and natural rights, therefore, as historically dated influences: to 
give new insights or inventions in legal theory the label of “natural” with its 
diverse meanings is, in his view, simply to prolong an old confusion. 

Professor Harding for his part takes note too of the semantic confusion in 
natural law thinking and emphasizes its paradoxical role in legal history as 
sometimes a revolutionary force, and sometimes a conservative influence. He 
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finds, however, some links between historical theories of natural law and the 
neo-Kantian legal philosophers, especially Stammler, and links again from 
Stammler to Pound. He points to the revival of Roman Catholic natural law 
doctrine in the United States in recent times, manifested most strikingly in 
the rather uninhibited attacks on the judicial philosophy of Mr. Justice Holmes. 
On a strict, intellectual plane, of course, these Neo-Scholastic arguments have 
been directed principally at the purely relativist, societal, standards employed 
by the legal pragmatists. By way of some answer, perhaps, the more important 
jurisprudential thinking in the United States in the last decade has shown 
some fundamentalist tendencies, for the published works not merely of Pound 
in recent years, but also of Fuller, Jerome Hall, Edmond Cahn, and even 
Lasswell and McDougal evidence a concern with furnishing the missing element 
inscientific pragmatism, a reasonably firm standard of values that is not simply 
a bald reflection of the society of the time and place. 
EDWARD MCWHINNEY* 





* Associate Professor of Law, University of Toronto. 
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CrowrHer, C. E. Religious Trusts. 
Foreword by H. G. Hanbury. Oxford: 
George Ronald, 1954. Pp. xxiii, 143. 
In the short space of 117 pages, the 
author covers, in an adequate and 
scholarly treatment, the subject of 
religious trusts in English law. Since 
charitable trusts are exempted from 
various legal restrictions imposed upon 
private trusts, and since trusts “for the 
advancement of religion’? have been 
judicially recognized to be within the 
legal meaning of charity,! the author 
addresses himself to the question: What 
trusts, which in a popular or theological 
sense are religious, come within the 
legal conception of charity, and what 
are outside it? Such is the underlying 
theme of the first four chapters. The 
fifth chapter, entitled “Public benefit 
and the tomb cases,” deals not only 
with the charitable character of a trust 
to maintain a tomb, but also with the 
only slightly related question, How may 
a trust for the perpetual maintenance 
of a tomb be validly set up, even though 
this purpose is not charitable. The sixth 
chapter, entitled “Imperfect trust 
instruments and the strict application 
of the rule,” discusses the modern cases 
which have applied the doctrine of 
Morice v. Bishop of Durham? including 
the Diplock cases. It would seem to 
contain little or nothing peculiar to 
religious trusts as distinguished from 
charitable trusts in general. The same 
may be said of chapter seven on ‘‘The 
office of trustee and its significance as 
a test of the charitable nature of a 
gift,” although the cases which raise 
the problem, the “Vicar cases,” do in- 
volve religious trusts. The eighth and 
last chapter, entitled “Religious trusts; 
scope and classification,”’ seems to re- 


1Commissioners for Special Purposes of 
Income Tax v. Pemsel, L.R. 16 A.C. 531 at 
583 (1891). 

29 Vesey 399 (1804), 10 Vesey 522 (1805). 
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turn to the theme of the first four 
chapters, although from a somewhat 
different standpoint. The book is not 
easy reading, even though the pages 
are few. But that is in part due to the 
compression required to evaluate all 
the English cases on religious trusts 
which the author includes. Though one 
cannot say that this treatise offers a 
solution for the “charitable muddle,” 
about which Professor Keeton recently 
wrote, it should be of great assistance 
to anyone called upon to give counsel 
concerning some phase of this confused 
area of English law. 

LEWIS M. SIMES 


3 Keeton, “The Charitable Muddle,” in 
Current Legal Problems (1949), 86. 


Ricca-BARBERIS, M. Consuetudine e 


diritto. Torino: G. Giappichelli, 1955. 
Pp. 55. 

Formerly, custom played a most ex- 
tensive part in the formation of law, 
recourse thereto being necessitated by 
the scarcity and insufficiency of enacted 
law. However, now that statutes con- 
stitute the principal source of law, no 
longer does custom have more than a 
very small place, but this in any event 
deserves to be studied. 

Custom always indeed becomes effec- 
tive through judicial decision, which, if 
it does not have the authority granted 
by the ius respondendi to the juriscon- 
sults of ancient Rome, is nonetheless a 
sure guide in statutory interpretation. 
Apart from judicial decision, the ius 
maiorum (the Roman name for custom) 
no longer is valid, except in specifically 
determined cases, one of which is 
peculiar to leases, where it serves to 
define the reparations involved in petty 
matters of maintenance and the dura- 
tion of contracts without fixed term. In 
this connection, the author refers to 
provisions of the Polish, Latvian, and 
Lebanese codes, little known to us, but 
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quite instructive in forming an exact 
regulation of the subject matter. These 
codes are quite recent, so that our 
legislators should have been able to 
keep them in mind or, still better, to 
use them as models. But this did not 
occur. Where statute might well have 
intervened, custom persisted. The 
triumph of ius scriptum over ius non 
scriptum has not been such as to sup- 
press the latter. 

Rather should attention be directed 
to avoiding efforts through custom to 
justify practices contrary to law. True 
customs must always be in harmony 
with law, namely to what is prescribed 
by law: a requirement already declared 
by the canonists and also essential in 
modern legislation, which, hostile to 
custom, does not always succeed in sup- 
planting it. Though not as extensively 
as Savigny would have desired, it still 
survives, and therefore it must be taken 
into account. No longer will it be altera 
lex, quae magis rempublicam servat quam 
lex ipsa, as Tommaso Campanella said, 
but, alongside of the statutes, it still 
has a minor place among the sources of 
law, as in the new Italian civil code. 

An analytical index makes it easy 
to find the cases involved. 


CaRSTENS, K. Grundgedanken der ameri- 
kanischen Verfassung und ihre Ver- 
wirklichung. Berlin: Duncker & Hum- 
blot, 1954. Pp. 266. 

This Habilitationsschrift, submitted 
to the Faculty of Law at the Uni- 
versity of Cologne, presents an analysis 
of the leading principles of consti- 
tutionalism in the United States as they 
are applied in practice by the courts and 
administrative officials. While designed 
for German students, it is not intended 
to provide a comprehensive survey of 
the American system, but rather to 
portray the central constitutional ideas 
in action. As such, it presents a com- 
parative view which will interest 
American readers as well. The skill 
with which the author, after a brief 
historical statement, examines the 
principles of popular government in 
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the United States—the party system, 
separation of powers, judicial review, 
federalism, protection of life, liberty, 
and property, guarantee of security, 
internal and external—is praiseworthy. 
The operation of these conceptions is 
examined by reference to the treatment 
of minority groups—racial (Negro), 
religious (Jehovah’s Witnesses), and 
political (Communist). In a final 
chapter, the author’s conclusions are 
summarized, noting the growth of state 
power, the actual dispersion of control, 
resulting in the ultimate sovereignty of 
the people, and the increasingly func- 
tional and liberal interpretation of the 
Constitution by the Supreme Court. An 
extensive bibliography and alphabetic 
index of quoted decisions of the 
Supreme Court close the book; the next 
edition, we hope, will include a topical 
index. 

ROBERT RIE 


Isay, R. Die Geschichte der Kartell gesetzge- 


bungen. Berlin: Walter de Gruyter & 
Co., 1955. Pp. 90. 

The first part of this historical and 
comparative review of antitrust legis- 
lation is a reprint from 1930. (Zeit- 
schrift fiir auslindisches und _ inter- 
nationales Privatrecht. vol. 4, No. 1) 
Starting with the era of early capital- 
ism, Isay shows the different trends 
that govern this field of law, down to 
the German Cartel Ordinance of 1923. 
He also refers briefly to the related 
fields of usury and engrossing. The de- 
velopments in other countries, es- 
pecially of France, England, and the 
United States, complete the picture. 
The second part, newly written, is more 
than a supplement bringing the histori- 
cal survey up to date. Besides tracing 
the development back to ancient Rome 
and stating the new great influence of 
American antitrust thinking in Ger- 
many after the second World War, the 
author examines critically the new 
German drafts. Scrutinizing the under- 
lying economic and political theories, 
especially the neoliberal (Freiburg 
School), he takes his position in favor 
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of a cartel police legislation, designed 
to prevent abuses, rather than a strict 
prohibition. Everyone interested in 
antitrust questions and especially those 
planning new laws will find clarifying 
points of view and ideas. And it is not 
only interesting but very instructive 
to see in a complaint to the German 
Imperial Chamber Court in 1530 
against Bartolome Welser, on account 
of certain speculations in_ spices, 
language which much resembles the 
American court decisions of our time. 

F.-W. ALBRECHT 


Stone, F. F. Handbook of Law Study. 
New York: Prentice-Hall, Inc., 1952. 
Pp. xi, 164. 

This book is a useful addition to the 
available materials on the study of law. 
In it, Professor Stone discusses the na- 
ture of a lawyer’s work and responsi- 
bility; the character required for the 
practice of law; the skills which should 
be acquired in prelegal education; the 
nature of law; the character and limita- 
tions of a typical curriculum of a law 
school; the structure and functioning 
of the American judicial system; the 
role of statutes and regulations in our 
legal system and their judicial inter- 
pretation; the adversary system; the 
contents of a casebook and how to ex- 
tract the relevant facts from cases; 
training in identifying and anticipat- 
ing legal problems; the nature and 
sources of rules of law; counselling as 
prediction based on synthesis of facts 
and law; the techniques of argument 
based on logic, history, sociology, 
economics, psychology, and large social 
purposes; reviewing for examinations; 
answering examination questions; and 
the lawyer’s ethics. 

Professor Stone’s book is not, of 
course, The Compleat Law Student. 
It fails, for example, to explain legal 
procedure in sufficient detail to enable 
a new law student to read cases in- 
telligently. At some points, it refers to 
technical matters without enough ex- 
planation to make the reference com- 
prehensible. For example, on page 54 
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Professor Stone states that physical 
scientists are critical of judicial meth- 
ods of ascertaining facts as unscientific 
and contrary to experience. He gives 
no example of such methods. As an- 
other example, on page 79, he states 
that in earlier days the existence of a 
legal problem depended on whether 
the facts of a situation fitted one of the 
available writs prescribed by the king’s 
court; he does not, however, explain 
what the writs were or for what they 
were used. 

As a teacher of law, however, this 
reviewer would be delighted if all 
prospective law students would read 
Professor Stone’s book before entering 
college, reread it on entering law school, 
and read it again from time to time 
thereafter. Such reading might en- 
courage the prelaw student to build 
the skills he will need in law school, 
disabuse the beginning law student of 
lay notions about the nature of law 
and legal processes, and help any law 
student to develop rational methods 
of study. 

Professor Stone’s book should be 
useful also to the foreign lawyer who 
is commencing the study of Anglo- 
American law. Particularly helpful 
should be the materials on the struc- 
ture and functioning of our legal sys- 
tem, the relationship of our courts to 
statutory law, the adversary system, 
how to use casebooks and find rules of 
law from cases, methods used by our 
courts in interpreting statutes, and 
techniques of argument. 

LESTER R. RUSOFF 


DrtaM, J. B.—Kaun, A. E. Fair Compe- 


tition. Ithaca: Cornell University Press 
1954. Pp. xi, 307. 

The main question to which this 
volume is addressed is whether the 
antitrust laws, limited by the nine- 
teenth century ideal from which they 
sprang, and reinvigorated by recent 
judicial interpretations, are incapable 
of producing the kind of balance neces- 
sary for workable compctition under 
conditions of modern technology. 























In the course of three parts and nine 
chapters it is noted, among other 
things, that the antitrust laws were in- 
tended to prevent unfair exertion of 
bargaining power and to strike at 
gigantic monopolistic consolidations; 
that government regulation seeks to 
preserve the competitive system of 
checks and balances; and that the will 
to compete is sufficiently potent to 
necessitate negative prohibitions only, 
cost functions contributing also to the 
competitive process. The path of the 
law is traced, considerable reference 
being made to case law dealing with 
size, market power, and integrated 
structure; business practices such as 
exclusive dealing, full requirements 
contracts, and price discrimination; 
and the underlying economic implica- 
tions of evolving antitrust policy, 
judicially construed. 

In general, the authors affirm and 
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defend both the traditional theory of 
the antitrust laws and recent develop- 
ments in their interpretation. Eco- 
nomics, in their estimation, appears to 
offer no objective measure of the 
vitality of competition in all its aspects, 
or any way of balancing its possible 
attenuation in certain respects or 
markets. The function of antitrust 
legislation is held to be solely that of 
preventing the stifling or perversion of 
the process of competition by collusion, 
exclusion, or unreasonable financial ag- 
glomeration; it should be framed in 
terms of objective standards instead of 
moral judgments, and in terms of 
consequences rather than intentions. 
They urge that the need for change in 
our antitrust laws is yet to be demon- 
strated, a negative thesis that does not 
detract from the scholarly and incisive 
nature of their book. 


HILLIARD A. GARDINER 
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Kemp, D. A., McI.,—Kemp, M. S. The 
Quantum of Damages in Personal In- 
jury Claims. London: Sweet & Max- 
well, Ltd., 1954. Pp. xviii, 462. 

Newport, C. A.,—PLUNKETT, H. G. S. 
Income Tax: Law and Practice. 26th 
ed. London: Sweet & Maxwell, Ltd., 
1954. Pp. xxxix, 435. 

RgrpaM, K. Treatises on the Baltcon- 
Charterparty. Forewords by Hartley 
Shawcross and Arnold W. Knauth. 
Copenhagen: G.E.C. Gad Publisher; 
London: George Allen & Unwin Ltd., 
1954. Pp. 196. 


INDIA 


Industrial Law Digest 1953-1954. De- 
cisions of the Labour Appellate 
Tribunal, the Supreme Court, and the 
High Courts in India. Edited by N. K. 
Kware,—L. B. Bue. Bombay: N. 
M. Tripathi Ltd., 1955. Pp. xxii, 384. 

ManEK, M. D. Handbook of Hindu Law. 
8th ed. Bombay: N. M. Tripathi, Ltd., 
1955. Pp. x, 382. 

SHAVAKSHA, K. S. The Trade Marks 
Act, 1940. (With Annotations). 2nd 
ed. Bombay: N. M. Tripathi Ltd., 
1955. Pp. xxiv, 293. 

Vaxit, S. R. The Foreign Exchange 
Regulation Act. Bombay: N. M. 


Tripathi, Ltd., 1953. Pp. viii, 339. 
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ITALY 


Cari, G. Verso 11 Multilaterismo degli 
Scambi e la Convertibilita delle Monete. 
Roma: Asssociazione Bancaria Italiana, 
1955. Pp. 316 and tables. 

Ricca-BARBERIS, M. Consuetudine e 
diritto. Torino: Editore Giapichelli, 
1955. Pp. 53. 


JAPAN 


Bibliography of the Studies on Law and 
Politics (1952). Tokyo: Higher Educa- 
tion and Science Bureau, Ministry of 
Education, 1955. Pp. 83. (In Japanese 
and English). 


NETHERLANDS 


International Court of Justice. Yearbook 
1954-1955. Leyden: A. W. Sijthoff’s 
Publishing Co., 1955. Pp. 272. 

Justice Enslaved. (A collection of docu- 
ments on the abuse of justice for 
political ends.) The Hague: Interna- 
tional Commission of Jurists, 1955. 
Pp. 535. 

Worttey, B. A. The Interaction of 
Public and Private International Law 
Today. Extract of the “Recueil des 
Cours” 1954, Academy of Interna- 
tional Law. Leyden: A. W. Sijthoff. 
Pp. 241-342. 


SPAIN 


DE Cossio y Corrat, A. El Dolo en el 
Derecho Civil. Serie J.—Monografias 
Practicas de Derecho Espafiol, Vol. 
XXVII. Madrid: Editorial Revista de 
Derecho Privado, 1955. Pp. xi, 382. 

Farin Gumtiin, V. Estudios de De- 
recho Procesal. Serie C.—Grandes 
Tratados Generales de Derecho Pri- 
vado y Pablico, Vol. XLV. Madrid: 
Editorial Revista de Derecho Pri- 
vado, 1955. Pp. xvi, 640. 

Kouwnz, J. L. La problemdtica actual de las 
leyes de la guerra. Cuadernos de la 
Catedra “Dr. James Brown Scott.” 
Valladolid: Universidad, 1955. Pp. 
164. 

LANGLE, E. Manual de Derecho Mercantil 
Espafiol. Vol. 2. Barcelona: Casa 
Editorial, Bosch, 1954. Pp. 513. 
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SWITZERLAND 


Curti, E. Das Antitrustrecht der Ver- 
einigten Staaten von Amerika. Ziirich: 
Schulthess & Co., 1955. Pp. xi, 126. 

FELDMANN, H. Beschluss und Einzel- 
stimme im schweizerischen  Gesell- 
schaftsrecht. Inauguraldissertation. 
Ziirich: Polygraphischer Verlag, AG., 
1954. Pp. 119. 


UNITED STATES 


CaRNAHAN, C. W. The Dentist and the 
Law. St. Louis: C. V. Mosby Com- 
pany, 1955. Pp. 263. 

Constitutions and Constitutional Trends 
since World War II. 2nd ed. Edited 
by ARNOLD J. ZuRcHER. New York: 
New York University Press, 1955. 
Pp, ix, 357. 

Cowan, Z. Australia and the United 
States: Some Legal Comparisons. James 
McCormick Mitchell Lecture Series. 
Buffalo: University of Buffalo School 
of Law, 1954. Pp. 80. 

Emerson, R. Representative Government 
in Southeast Asia. The Institute of 
Pacific Relations. Cambridge: Har- 
vard University Press, 1955. Pp. vii, 
197. 

Federalism Mature and Emergent. 
ArtHUR W. Macmanon, ed. Colum- 
bia University Bicentennial Confer- 
ence Series. Garden City: Doubleday 
& Company, 1955. Pp. xi, 557. 

GLucKkMAN, M. The Judicial Process 
among the Barotse of Northern Rhode- 
sta. Glencoe, Illinois: The Free Press; 
Manchester: Manchester University 
Press, 1955. Pp. xxiii, 386. 

Hovtes, J. A. Religion in Prison. New 
York: Philosophical Library, 1955. 
Pp. 146. 

Kuappuri, M. War and Peace in the 


Law of Islam. Baltimore: Johns 
Hopkins Press, 1955. Pp. x, 321. 
Mayers, L. The American Legal System, 

The Administration of Justice in the 
United States by Judicial, Adminis. 
trative, Military, and Arbitral Triby- 
nals. New York: Harper & Brothers, 

1955. Pp. ix, 589. 

Pottuitt, B. H. Justice and the Justices, 
Daytona Beach: College Publishing 
Co., 1954. Pp. 210. 

Smes, L. M. Public Policy and the Dead 
Hand. Foreword by Howard L, 
Barkdull. The Thomas M. Cooley 
Lectures, Sixth Series. Ann Arbor: 
University of Michigan Law School, 
1955. Pp. xxii, 163. 

STELZER, I. M. Selected Antitrust Cases. 
Landmark Decisions in Federal Anti- 
trust. Homewood, Illinois: Richard D. 
Irwin, Inc., 1955. Pp. x, 210. 

SWINDLER, W. F. Problems of Law in 
Journalism. New York: The Macmil- 
lan Company, 1955. Pp. xxii, 551. 

Taytor, T. Grand Inquest. The Story of 
Congressional Investigations. New 
York: Simon and Schuster, 1955. Pp. 
xviii, 358. 

THORELLI, H. B. The Federal Antitrust 
Policy. Origination of an American 
Tradition. Baltimore: The Johns 
Hopkins Press, 1955. Pp. xvi, 658. 


UNITED NATIONS PUBLICATIONS 


GUGGENHEIM, P. Survey on the Ways in 
which States Interpret their Interna- 
tional Obligations. Reports and Papers 
in the Social Sciences, No. 1. Paris: 
UNESCO, 1955. Pp. 21. 

Ten Years of United Nations Publica- 
tions, 1945 to 1955. A complete cata- 
logue. New York: United Nations, 
1955. Pp. viii, 271. 
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REPORTS 


Tue JoHN MARSHALL BICENTENNIAL 
OBSERVANCES AT HARVARD Law ScHOOL 
—On September 22, 23 and 24, 1955, a 
Conference on “Government Under Law” 
was held at the Harvard Law School on 
the occasion of the two hundredth anni- 
versary of the birth of John Marshall, 
Chief Justice of the United States, 1801- 
1835. Nearly eight hundred lawyers, 
judges and other men of learning from all 
parts of the United States and from 
many other nations attended. A number 
of the addresses and discussions were of 
significance to those interested in com- 
parative law. 

The theme of the Conference was re- 
stated by Dean Erwin N. Griswold as a 


“.,. fundamental and widespread principle, 
—that government should strive to be just 
and should establish sound institutions for 
the correction of its own injustices.” 


Chief Justice Warren and Associate 
Justice Frankfurter of the United States 
Supreme Court, the Chief Justices of 
South Africa, Australia, and Canada, 
and the Master of the Rolls, of England, 
all accepted invitations to address the 
Conference. But early in the planning it 
was immediately apparent that a school 
of law principally concerned with Anglo- 
Saxon tradition should not permit itself 
to forget that the ideal of government 
under law has been followed by many 
legal systems in many countries other 
than those of the United States and the 
British Commonwealth. Accordingly, 
Professor André Tunc of the University 
of Grenoble, author with Mme Tunc of a 
series of books on American public law 
and constitutionalism, was invited to 
present a paper on the civilian view of 
Government Under Law, and to address 


the Conference on the history of this 
tradition. 

The Conference was opened by an 
address by Associate Justice Felix Frank- 
furter of the United States Supreme 
Court. Chief Justice Kerwin of Canada, 
Sir Raymond Evershed, the Master of the 
Rolls of England, Chief Justice Cent- 
livres of South Africa, and Chief Justice 
Sir Owen Dixon of Australia, each sur- 
veyed the doctrine of constitutionalism in 
his own country and drew appropriate 
comparisons to similar problems in the 
United States. It was closed by an 
address by the Chief Justice of the 
United States, Earl Warren. Papers were 
presented by a number of other promi- 
nent scholars and men in public life, 
which were discussed at the several ses- 
sions of the Conference. A commentary on 
Professor Tunc’s paper from the point of 
view of law in Latin America was de- 
livered by Fernando Fournier, the Am- 
bassador of Costa Rica to the United 
States. 

Two conspicuous notes sounded 
through all the proceedings of the Con- 
ference. One of these was the purpose of 
government to protect and to serve indi- 
vidual man; the other was constitutional- 
ism as essentially a moral concept. Mr. 
John Lord O’Brian summed up both 
when he spoke of the 


“" . close relationship between law and moral 
experience and... long history of unwaver- 
ing faith in the dynamic power innate in the 
concept of individual freedom.” 


Perhaps the most significant feature of 
the Conference was the willingness of 
nearly 800 busy lawyers, scholars, politi- 
cal scientists, historians, economists, 
philosophers, churchmen, and other men 
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of learning to spend three days in discus- 
sions which essentially were an affirma- 
tion of the principle that government 
must be just, and that justice can be 
ascertained. 

The papers and proceedings of the Con- 
ference are to be published in a book 
which is now in preparation. 

ARTHUR E. SUTHERLAND 


AMERICAN BaR ASSOCIATION—SECTION 
OF INTERNATIONAL AND COMPARATIVE 
Law—The annual meeting of the Section 
in Philadelphia on August 23, 1955, pro- 
vided the occasion for two addresses on 
comparative law. Jacob M. Lashly, 
former president of the American Bar 
Association and presently representative 
of the United States on the Administra- 
tive Tribunal of the United Nations, dis- 
cussed the differences in attitudes found 
among tribunal members and the possi- 
bility that the source of the differences 
might be in differing legal education as 
common law lawyers or as civilians. 
Benjamin Busch of New York discussed 
the recent case of Siegelman v. Cunard 
White Star, 221 F. 2d 189 (2d Cir. 1955) 
as it related to proof of foreign law and 
its implications for the profession in its 
acceptance of evidence of foreign law at 
a time when the lawyers for the parties 
were unable to present testimony and 
arguments on the meaning of the pro- 
visions considered. 

The legal reasons for and against re- 
turn of German property as proposed in 
the Dirksen bill presently before the 
Senate provided the subject of a lively 
debate between the Council of the 
Section opposing return and some mem- 
bers in favor of it. A mail ballot of section 
members will now be held with summaries 
of the arguments presented at Phila- 


delphia in preparation of a recommenda. 
tion for possible action by the American 
Bar Association’s House of Delegates. 

Revision of the Charter of the United 
Nations was considered in an afternoon 
session of the Section at which no vote 
was taken. Speakers informed the audi- 
ence of the attitudes current among 
specialists from those urging that no re- 
view be attempted lest more be lost 
than gained to those hoping to use a 
review conference to modify the structure 
of the United Nations. 

Harold Stassen as President Eisen- 
hower’s special representative for the 
study of disarmament proposals ad- 
dressed the Section on the basic factors 
which he believes to be present in the 
problem. His speech together with those 
of other speakers at the business sessions 
will appear in the annual volume of Pro- 
ceedings of the Section. 

Brunson MacChesney completed his 
term as Chairman of the Section to be 
succeeded by Victor C. Folsom of New 
York. Other officers elected were Homer 
G. Angelo of San Francisco as First Vice 
Chairman, John N. Hazard of New York 
as Second Vice Chairman, Helen L. 
Clagett of the foreign law library of the 
Library of Congress as Secretary, and 
Arthur H. Dean of New York as Section 
delegate to the House of Delegates of the 
Association. The Council of the Section 
was expanded to permit inclusion of 
persons with varied interests, and now 
numbers among its members Messrs. 
MacChesney, Sam G. Baggett, William 
W. Bishop, Jr., Jacob M. Lashly, Max 
Chopnik, Wilder Lucas, James O. Mur- 
dock, Herbert S. Little, J. Wesley Mc- 
Williams, John J. Parker, Eugene D. 
Bennett, Harry LeRoy Jones, and Robert 
G. Storey. 

JOHN N. HAZARD 


VARIA 


HacGurE CONFERENCE ON PRIVATE INTER- 
NATIONAL LAw—The Charter of the 
Hague Conference on Private Interna- 
tional Law (English text: 102 U. of Pa. 
L. Rev. (1954) 363), drafted at the 


seventh session of the Conference (see 1 
Am. J. Comp. L. (1952) 275), has become 
effective the 15th of July, 1955. States 
which so far have ratified the Charter, 
are: Austria, Belgium, Denmark, Greece, 
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Ireland, The Netherlands, Norway, 
Portugal, Spain, Sweden, Turkey, and 
the United Kingdom. 

The eighth session of the Conference 
will be held in October, 1956. The most 
recent of the preliminary papers being 
circulated (see 3 Am. J. Comp. L. (1954) 
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621) is a draft for a convention on 
Maintenance Obligations towards Chil- 
dren, prepared by a special committee at 
a session held at The Hague, January 5 
to 11, 1955, accompanied by a report by 
L. I. de Winter. 


IN MEMORIAM 


FreperIc R. Coupert—Frederic R. 
Coudert, who died on April 1, 1955, added 
fresh lustre to a name already famous in 
the legal annals of two continents. Born 
in New York in 1871, he received his A.B., 
A.M., and Ph.D. degrees from Columbia 
University and was admitted to the bar 
in 1892, becoming a member of the law 
firm of Coudert Bros. in 1895. The firm, 
with offices in New York, Washington, 
and Paris, has always had a large and 
varied international practice, and Mr. 
Coudert became an outstanding au- 
thority on international law, public and 
private, conspicuous not only in office 
matters but in litigation of cases of prime 
importance in the courts. Many of these 
cases and matters involved comparative 
law, in which he was naturally vitally 
interested, and his books and articles dis- 
play scholarly erudition without ped- 
antry. His philosophical bent of mind is 
shown by an early book Certainty and 
Justice (1913), a notable contribution to 
comparative jurisprudence, and shortly 
before his death, he issued a collection of 
some of his articles, under the title A Half 
Century of International Problems: A 
Lawyer’s Views (1954). A charming per- 
sonality in private intercourse, he was no 
less gifted as a public speaker, and his in- 
formal discussions at meetings and round 
tables were always a delight to the audi- 
ence. His contributions to the common 
weal did not stop at the threshold of the 
law; public spirited and civic minded, his 
activities knew no rest, and he was 
equally distinguished as an athlete; as an 
amateur skater and fencer, he was in the 
front rank. His mind and his character 
were a rare combination of the best of the 
Gallic and American temperaments. He 
survived nearly all his celebrated con- 


temporaries, but lives on in the hearts of 
younger members of the bar, to whom he 
gave freely of his wise counsel and assist- 
ance, serving both as an inspiration and a 
friend. The members of the American 
Society of International Law (of which 
he was President 1942-1946), of the 
Institut de Droit International, of the 
American Branch of the International 
Law Association, and of the American 
Foreign Law Association, will all echo 
these sentiments. 
PHANOR J. EDER 


Boris Mrrkine-Guetzévircu—Boris 
Mirkine-Guetzévitch, a vice-president of 
the Société de Législation Comparée and 
an active member of the American 
Foreign Law Association, died in Paris on 
April 1, 1955, at the age of 63. 

A native of Russia and a graduate of 
the University of Petrograd, Boris Mir- 
kine-Guetzévitch went to France in 1919 
and soon established himself as an au- 
thority on comparative government and 
an expert on the history of the French 
Revolution. An author and editor of many 
works, among others, of Les Constitutions 
de l’Europe Nouvelle and of the series La 
Vie Juridique des Peuples, he was until 
his death connected with the Institute of 
Comparative Law at Paris, for many 
years as its secretary general and after- 
wards as co-director of the section on 
Public Law. He taught at the University 
of Paris as well as at the Hague Academy 
of International Law and other places in 
Europe. 

During the last war he helped establish 
in New York at the New School of Social 
Research the “University in Exile” and 
became dean of its faculty of law and 
political science. At the time of his death, 
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he was acting president of the French 
University of New York. He had taught 
at the New School, at Teachers College, 
Columbia University, and, in the year 
before his death, at Harvard University. 
He was for many years consultant to the 
United Nations Division of Human 
Rights in charge of the Year-Book of 
Human Rights. 

A member of many learned societies, 
including the American Academy of Arts 
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and Sciences, Boris Mirkine-Guetzévitch 
took a great intbrest in establishment of 
closer ties between the French legal world 
and the lawyers in this country. One of his 
last efforts was the organization in this 
country of conferences to commemorate 
the hundred-fiftieth anniversary of the 
Code Napoleon. He leaves a large group 
of friends here as well as in France and 
other parts of the world. 


KURT H. NADELMANN 





























